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Preface 

At its most basic definition the practice of law comprises conducting 
research to find relevant rules of law and then applying those rules to the 
specific set of circumstances faced by a client. However, in American law, 
the legal rules to be applied derive from myriad sources, complicating the 
process and making legal research different from other sorts of research. 
This text introduces law students to the new kind of research required to 
study and to practice law. It seeks to demystify the art of legal research by 
following a “Source and Process” approach. First, the text introduces 
students to the major sources of American law and describes the forms the 
various authorities take in print. After establishing this base, the text 
proceeds to instruct students on the tools they will most likely use in 
practice, namely electronic research platforms and legal treatises. Finally, the 
text illustrates how the different pieces come together in the legal research 
process. 

The text is intended to be used for introductory legal research courses for 
first year law students with little or no experience with legal sources or legal 
research. It is the authors’ experience that beginning students better 
understand the role of each source of law in the U.S. system if it is 
introduced on its own in print form. Students also tend to focus more on 
efficient processes if the processes are introduced independently of sources 
of law. The organization of the text, therefore, deliberately introduces 
sources of law in print before moving on to electronic research techniques, 
the use of secondary sources, and the research process. The authors follow 
a similar organization in their own research courses but would like to 
emphasize that they do so for pedagogical reasons specifically with ILs in 
mind. 



Chapter 1 

The United States Legal 
System 


The simplest form of remedy for the uncertainty of 
the regime of primary rules is the introduction of 
what we shall call a ‘rule of recognition’... Wherever 
such a rule of recognition is accepted, both private 
persons and officials are provided with authoritative 
criteria for identifying primary rules of obligation. — 
H.L.A. Hart, The Concept of Lain 


We the people of the United States, in order to form 
a more perfect union, establish justice, insure 
domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United 
States of America. — Preamble to the United States 
Constitution 


1.1 Learning Objectives for Chapter 1 

In working through this chapter, students should strive to be able to: 

• Describe key features of the U.S. legal system including: 

o Federalism, 
o Separation of Powers, 
o Sources of Law, and 
o Weight & Hierarchy of Authority. 


Assess how the structure of the legal system frames research. 



1.2 Introduction to Researching the Law 

The practice of law necessarily involves a significant amount of research. In 
fact, the average lawyer spends much of her work time researching. This 
makes sense when one considers that American law as a field is too vast, 
too varied, and too detailed for any one lawyer to keep all of it solely by 
memory. Furthermore, the law is a living thing; it tends to change over 
time. Thus, in order to answer clients’ legal questions, lawyers typically 
conduct research into the laws affecting their clients. 

Several things make legal research different from the types of research most 
law students performed prior to law school. First, rules of law tend to be 
both highly detailed and highly nuanced, so legal research often includes 
acts of interpretation even at the research stage. Second, the rules of law 
derive from a myriad of sources, many of which may be unfamiliar to 
students. Furthermore, because legal research is so important to the practice 
of law, the publication of legal materials has long been a profitable field. As 
such, there exists a long history of publishing the various sources of law. As 
part of the publishing history, legal sources developed their own 
information systems. In large part legal information systems predate the 
information systems most familiar to students, like the Dewey Decimal 
System or Library of Congress Classification. As such, the organization of 
legal materials tends to differ from that of other materials. Finally, the 
process of legal research itself tends to be different. In other fields, 
researchers often investigate ideas in the abstract. In the law, a researcher 
must always keep the specific facts of her particular client’s situation in 
mind, as a lawyer must always apply the results of her research to her 
client’s problem. 

Because legal research differs so substantially from other types of research, 
the American Bar Association requires that law schools specifically instruct 
students in legal research . 1 Typically, research instruction occurs in the 
context of a Legal Research & Writing (LRW) course. Schools teach legal 
research and writing together because the two activities (finding/ applying 
the law and then communicating the found application) intertwine. 
However, legal writing falls outside the scope of this text, which focuses on 
the research portion of legal practice. 


1 American Bar Association, 2015-2016 Standards and Rules of 
Procedure for Approval of Law Schools, Standard 302(b) (2015). 
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Throwing students into the deep end by having them read cases without 
explanation or context and then teasing understanding out of them via the 
Socratic Method remains the educational method of choice for most law 
classes. This text will not follow that method. In fact, this text seeks to do 
the opposite, namely to provide enough explanation and context to 
demystify the art of legal research. By knowing what each of the various 
sources of law is, and by knowing how the various types of authority 
interact with each other, law students will avoid being overwhelmed by the 
level of detail and nuance inherent in the law and will be able to research 
the law in a calm, efficient manner. 

Thus, this text will introduce and explain the major sources of American 
law one at a time. As it does so, it will provide insight into how publishers 
arrange the sources of law. Because legal publishers originally developed 
their methods of organization before the advent of electronics, each source 
of law will be initially introduced by referencing its print form (i.e. actual law 
books). Once students become familiar with the sources of law — and so 
will know for what they are looking when they research — the text will 
proceed to explain the processes of modern legal research, which mosdy 
involves computer-assisted research. 

Before introducing the sources and processes involved in legal research, 
however, a few words must be said about the shape and peculiarities of the 
United States legal system. After all, it is the unique shape of our system 
that gives rise to the different sources of law. Furthermore, lawyers conduct 
research to solve legal problems, and those problems play out in the legal 
system. You have to know the rules to play the game. 


1.3 Federalism 

The United States of America employs a federal system of government. As 
anyone who follows American politics can tell you, federalism means 
different things to different people. However, the legal definition of a 
federal state is: 

A composite state in which the sovereignty of the 
entire state is divided between the central or federal 
government and the local governments of the 
several constituent states; a union of states in which 
the control of the external relations of all the 
member states has been surrendered to a central 
government so that the only state that exists for 
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international purposes is the one formed by the 
union. 2 

The key point to take away from the definition is that in a federal state two 
separate governments share law-making power, or sovereignty, over the 
same territory. Of course, federal states differ from one another in precisely 
how the central and local governments share law-making power. To 
understand how the federal and state governments share sovereignty in the 
U.S., one must look to the historical development of federalism in America. 

1.3.1 Origins of American Federalism 

Prior to declaring independence from Great Britain in 1776, the territory 
that became the initial United States of America existed as colonies, at first 
of England and later of Great Britain. 3 Each of the colonies operated as an 
entity under its own charter as a governing document according to English 
law. The vast distances of America (especially compared to the relatively 
smaller scale of England) combined with the slow speeds of pre-industrial 
Revolution travel to leave each colony effectively governing itself for large 
portions of the 17 th and 18 th centuries. 4 

When the British government attempted to reassert control over the 
colonies in the latter half of the 18 th century, the colonies revolted and 
eventually won their independence. 5 Because of their history of self-rule, 
each revolting colony asserted its own sovereignty (thereby rejecting British 
sovereignty over America) both during and after the Revolution. However, 
in order to coordinate the war effort, each colony sent delegates to a 
“Continental Congress” during the Revolution and eventually adopted the 


2 Black’s Law Dictionary 1627 (10th ed. 2014).a 

3 England and Scotland became joined in a “personal union” upon the ascension 
of James VI of Scotland as James I of England. They did not officially merge into 
the Kingdom of Great Britain until the Acts of Union of 1707: Union with 
Scotland Act, 1706, 6 Ann, c.ll (Eng.); Union with England Act, 1707, c.7 (Scot.). 

*See generally JACK P. GREENE, PURSUITS OF HAPPINESS: THE SOCIAL 

Development of Early Modern British Colonies and the Formation 
of American Culture (1988). 

5 For the definitive account of how the increased assertion of central authority by 
the British Parliament led to the American Independence Movement, see 
Bernard Bailyn, The Ideological Origins of the American 
Revolution (enl. ed. 1992). 
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Articles of Confederation 6 , which remained in force following British 
recognition of American independence. 

The Articles of Confederation created the United States as a confederation, 
which resembles a federal state only with a weaker central government and 
more independent local governments . 7 Sadly, it turned out that a weak 
central government with strong state governments did not adequately 
administer such a large swath of territory. In particular, the fledgling United 
States struggled economically . 8 Thus, less than a decade after ratifying the 
Articles of Confederation, the Founding Fathers reconvened to draft what 
became the U.S. Constitution . 9 

However, even though the Founding Fathers acknowledged the need for a 
stronger central government, they remained wary of too strong a central 
power, as self-rule at the colony/ state level had been the whole point of the 
Revolution . 10 Therefore, while the Constitution creates a strong federal 
government, it also specifically limits the application of federal law-making 
authority to specific topical competencies . * 11 State governments, while 
subject to federal supremacy in the enumerated competencies 12 , retain 
general sovereignty and so enjoy law-making authority over a wider range of 
topics . 13 Thus, the federal government possesses “enumerated powers,” or 
law-making powers specifically enumerated by the Constitution, while state 
governments possess “reserved powers,” or law-making powers over 


6 Articles of Confederation of 1781. 

7 See Black’s Law Dictionary 359 (10th ed. 2014). 

8 The revolting colonies borrowed money heavily during the Revolution and so 
owed huge sums of money to a number of foreign powers, most notably the 
Dutch. 

9 For a good legal discussion of the motivating factors behind the Constitution, see 

Calvin H. Johnson, Righteous Anger at the Wicked States: The 
Meaning of the Founders’ Constitution 15-60 (2005). 

10 See id. at 100-127. 

11 U.S. Const, art. I, §8. 

12 U.S. Const, art. VI. 

13 U.S. CONST, amend. X. 
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everything else. 14 Please see Figure 1.3.1 for a list of enumerated federal 
competencies. 


Enumerated Federal Power 

Constitutional Origin(s) of Power 

Taxation (partially shared with 
states) 

art. I, § 8, cl. 1; amend. XVI 

Borrowing on Credit of U.S. 

art. I, § 8, cl. 2 

Regulating Interstate Commerce, 
and Commerce with Foreign 
Nations or Indian Tribes 

art. I, § 8, cl. 3 

Immigration & Naturalization 

art. I, § 8, cl. 4 

Bankruptcy 

art. I, § 8, cl. 4 

Coining & Regulating Value of 
Money 

art. I, § 8, cl. 5 

Punishing Counterfeiting 

art. I, § 8, cl. 6 

The Mail 

art. I, § 8, cl. 7 

Copyright & Patents 

art. I, § 8, cl. 8 

Creation of Federal Courts (other 
than the U.S. Supreme Court) 

art. I, § 8, cl. 9 

Punishing Piracy on the Fligh Seas 
& Crimes Under International Law 

art. I, § 8, cl. 10 

War & Armed Forces 

art. I, § 8, cl. 1 1-16 

Creating Laws for the District of 
Columbia 

art. I, § 8, cl. 17 

“To make all laws which shall be 
necessary and proper for carrying 
into execution the foregoing 
powers, and all other powers vested 
by this Constitution in the 
government of the United States, or 
in any department of officer 
thereof.” 

art. I, § 8, cl. 18 


"Figure 1.3. 1 : Enumerated Powers of the Federal 
Government 

14 Please note that it is not always entirely clear whether something is enumerated 
or reserved, and in fact the definition of each has tended to change over time. For 
purposes of legal research, just be aware that you will tend to deal with more state 
law than federal but that federal law can trump state law on certain topics. 
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1.3.2 Impact of Federalism on Legal Research 

The way in which American federalism splits sovereignty impacts legal 
research in a number of ways. First, for any given territorial point in the 
United States, a researcher may need to look at two completely different 
sets of laws, as both federal law and state law will apply throughout the 
same territory. Sometimes a legal researcher will be able to tell at a glance 
whether federal or state law will govern an issue, but at other times a 
lawyer may need to do initial research just to determine whether to apply 
federal or state law (or both) to a client’s problem. For example, federal 
law, and federal law only, clearly governs copyright 15 , a fact familiar to 
most lawyers off the tops of their heads. However, the federal 
government’s interstate commerce power derives from broader language 16 , 
has expanded over time 17 , and may affect areas of law typically reserved to 
the states. For instance, states typically define and punish crimes, such as 
robbery, committed inside their boundaries. 18 However, federal law also 
criminalizes the robbery of banks, as the federal government insures banks 
through the F.D.I.C. under the commerce power. 19 Thus, any given legal 
problem may necessitate researching multiple sets of law. 

Of course, American law comprises many more than two sets of law. 
While there is only one federal government, each of the fifty states 
produces its own set of law. Even 51 is too small a number to describe the 
sets of law contributing to the U.S. legal system. The District of Columbia 
possesses its own laws, as do other Federal territories. Furthermore, 
American Indian tribes, as “Domestic Dependent Nations,” enjoy a 
limited form of sovereignty. 20 While no legal problem will likely involve all 
possible sets of law in the U.S., legal researchers should remain aware of 


15 U.S. Const, art I, § 8, cl. 8. 

16 U.S. Const, art I, § 8, cl. 3. 

17 See, e.g.. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824); Wickard v. Filburn, 317 
U.S. Ill (1942). 

18 See, e.g., Ky. Rev. STAT. § 515.020 (2014), available at 
http: / /www.lrc.ky.gov/ statutes/statute.aspx?id= 1 9821 . 

19 18 U.S.C. §2113 (Legal Information Institute through Pub. L. No. 114-38). 

20 American Indian law is outside the scope of this text. For a good introduction 
to the subject of American Indian sovereignty, see WILLIAM C. CANBY, JR., 
American Indian Law in a Nutshell (6th ed. 2015). 
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the existence of multiple sets. Because most of the sets of law present in 
the U.S. evolved from a common ancestor (namely, the law of England), 
even if a jurisdiction’s set of laws does not directly apply to a legal 
problem, it may contain pieces that help a researcher interpret a different 
jurisdiction’s set that does apply. 21 This concept will be revisited a bit later 
in the discussion on hierarchy of authority in section 1.5. 

Federalism impacts legal research not only by providing multiple sets of 
laws for which researchers must account, but also by providing multiple 
fora for the settling of disputes about the applications of laws. In other 
words, in addition to worrying about the possibility of multiple sets of 
laws affecting their clients, lawyers need to be aware of the options 
presented by multiple, independent court systems operating over the same 
geographic area. Sometimes a client may be advantaged by trying a case in 
federal court as opposed to state court, or vice versa. 

The matter becomes more complicated when one considers the fact that a 
jurisdiction’s court system does not necessarily always apply its own set of 
laws. For each controversy that comes before it, a court will determine 
which jurisdiction’s law should apply. This is known as choice-of-law. 22 A 
number of factors and guiding principles determine what set of laws a 
court should apply, but for purposes of legal research it is important to 
remember that federal courts, while largely interpreting federal law, also 
sometimes interpret and apply state law. Similarly, while a state’s court 
system most typically interprets the state’s own laws, it will sometimes 
need to apply federal laws, or even the laws of another state. 

Choice-of-law matters to the legal researcher because some cases will 
involve applying bits of multiple sets of laws to the same facts. For 
example, a criminal defendant facing prosecution under state law may raise 
a federal constitutional defense. In such a case, the way the bits of law 
interact with each other changes depending upon which court system tries 
the case. Before we can cover more detail on the interaction between bits 
of law, however, we need to examine where those bits, or sources, of law 


21 There are a few notable exceptions to the proposition that American law 
evolved from English Common Law. Louisiana’s law derived from the French 
civil law system. Also, a number of states, primarily in the American Southwest, 
feature elements of Spanish property law, and are known as “Community 
Property” states. Finally, rather obviously, American Indian legal systems did not 
evolve from English law. 

22 See Black’s Law Dictionary 294 (10th ed. 2014). 


originate by looking at the other key feature of the U.S. Legal System: 
Separation of Powers. 


1.4 Separation of Powers and Sources of Law 

At the same time that the Founding Fathers, in drafting the Constitution, 
limited the central government to enumerated powers, they also broke the 
federal government into three distinct branches. They did so in the hopes 
that the various branches would serve as checks and balances on each 
other and prevent the sort of tyranny that the former colonists rejected 
from the unified British government . 23 This type of government structure 
is called Separation of Powers, which is defined as: 

The division of governmental authority into three 
branches of government — legislative, executive, and 
judicial — each with specified duties on which neither 
of the other branches can encroach . 24 

Subsequent to the creation of the federal government with the U.S. 
Constitution, each of the states in the United States adopted similar 
provisions in their own constitutions. Indeed, every state government in the 
U.S. features Separation of Powers. 

American government, therefore, features three distinct branches at both 
the state and federal levels: the legislative branch, the judicial branch, and 
the executive branch. In the process of governing, each of the branches 
contributes rules to the body of law of its jurisdiction. The term “sources of 
law” refers to the different forms the various rules take. 25 . The legislative 
branch passes statutes, the judicial branch issues opinions, and the executive 
branch drafts regulations. However, a constitution underpins each of the 
other sources and serves as the ultimate source of law. 

1.4.1 Constitutions 

Scholars often describe the United States legal system as a legally positivist 
system. Legal positivism is a theory of jurisprudence that essentially states 


23 For the classic account of the Constitutional Convention of 1787, when these 
decisions were made, see CATHERINE DRINKER BOWEN, MIRACLE AT 
PHILADELPHIA: THE STORY OF THE CONSTITUTIONAL CONVENTION MAY TO 
September 1787 (1966). 

24 Black’s Law Dictionary 1572 (10th ed. 2014). 

25 See Black’s Law Dictionary 1610 (10th ed. 2014). 


9 



that all law is human-made and is only valid in a state because people accept 
that it is . 26 H. L. A. Hart, a twentieth century British legal philosopher, 
wrote perhaps the clearest articulation of legal positivism in his seminal 
work, The Concept of Taw, which was quoted at the beginning of this chapter. 
Part of Hart’s theory of legal positivism involves a “rule of recognition,” 
which alerts citizens of a jurisdiction to the validity of its laws . 27 

For a legal rule in the U.S. to be valid, it must have been created by a 
process described by the applicable constitution. Thus, in the United States, 
the U.S. Constitution serves as the rule of recognition for the federal 
government. Similarly, state constitutions serve as the rules of recognition 
for their respective state governments. Under positivism, constitutions 
derive their authority from the will and acceptance of the people. Thus, for 
the American legal researcher constitutions represent the ultimate source of 
law. 

Of course, our constitutions do flesh out the processes by which our 
governments may create other sources of law. We have already seen how 
constitutions separate the various American governments into three distinct 
branches. Logically enough, the constitutions also provide each branch a 
method by which it can create legal rules. 

1.4.2 Statutes 

Under the American system of Separation of Powers as described by the 
various constitutions, the legislative branch creates laws in the form of 
statutes. Generally, to create a law, a legislator will introduce a bill into 
whatever legislative house she belongs; then once the bill receives an 
affirmative vote in each legislative house and the signature of the 
jurisdiction’s chief executive, it becomes an enacted law . 28 

On the federal level, the legislative branch, known as Congress, consists of 
the House of Representatives and the Senate. Bills that pass both houses 
to become enacted receive the designation “Public Laws.” The 
Government Publishing Office (GPO) publishes all Public Laws of the 
United States in a multi-volume set called the Statutes at Targe. The GPO 


26 See Black’s Law Dictionary 1033 (10th ed. 2014). 

27 H. L. A. Hart, The Concept of Law 94-110 (2d ed. 1994). 

28 This process holds true for the federal legislature and all but one of the state 
legislatures. Nebraska, the odd state out, features a unicameral legislature, so bills 
only need pass one house in die Cornhusker State. 
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also divides the Public Laws into their constituent parts by topic and fits 
them into a topically-organized publication of all federal laws in force 
called the United States Code. 

State legislatures follow the same process as the federal legislature, but the 
nomenclature varies. For instance, in Kentucky the legislature is called the 
General Assembly, which is comprised of the House of Representatives 
and the Senate. Bills that pass both houses become Acts, which 
researchers can find in chronological order in the Kentucky Acts or in the 
topically-organized Kentucky Revised Statutes. Meanwhile, bills that pass both 
houses of the Texas Legislature become General Laws published in the 
Texas General Lam before being folded into one of a number of different 
codes named for the topics they cover. Thus, while the processes resemble 
each other, each state may call its statutes by slighdy different terms. 29 

Because constitutions charge the legislative branches they create with 
general law-making (“legislative” actually means law-making 30 ) ability 31 , 
statutes represent laws in their most basic sense. As such, they are the next 
most important source of law after constitutions and typically control legal 
problems over other sources of law. Statutes will be covered in greater 
detail in Chapter 2. 

1.4.3 Judicial Opinions 

Although a statute on point would typically control a given legal 
controversy, it is not always readily apparent how precisely a statute would 
apply to a specific set of facts, or even whether it would cover the facts at 
all. This ambiguity occurs because generally legislatures write statutes in 
broad, abstract terms in order for the statute to cover as many scenarios as 
possible. Thus, abstract statutes typically require interpretation in order to 
apply them to specific controversies. Under Separation of Powers, the 
judicial branch takes on the role of the interpreter of laws. 

The judicial branch typically comprises several levels of courts, with a high 
court at the top, trial courts at the bottom, and one or more levels of 
intermediate appellate court in between, though the names of the various 


29 For a thorough list of what each state calls its statutes, see THE BLUEBOOK: A 
Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law review Ass’n et 
al. eds., 20th ed. 1st prtg. 2015). 

30 See Black’s Law Dictionary 1039 (10th ed. 2014). 

31 See, e.g., U.S. CONST, art. I, § 1; ICY. CONST. § 29. 
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courts vary by jurisdiction. At the federal level, the United States Supreme 
Court acts as the high court, District Courts serve as the usual point of 
entry to the system, and Courts of Appeal (also sometimes called Circuit 
Courts) connect the two . 32 Constitutional grants of judicial power generally 
extend to the respective court system as a whole . 33 

Judicial interpretations of law take the form of judicial opinions, also 
referred to as cases. As the casebook remains by and large the tool of 
choice for legal instruction in the United States, law students will tend to 
be most familiar with this source of law. Although subservient to the 
statutes they interpret, judicial opinions create their own rules of law 
through the force of precedent. 

Precedent works through the principle of stare decisis which is defined as: 

The doctrine of precedent, under which a court must 
follow earlier judicial decisions when the same points 
arise again in litigation . 34 

Basically, consistency benefits law, in that it allows those governed by the 
law to predict what they need to do to comply with the law. Following 
earlier decisions as precedents leads to greater consistency. Thus, if courts 
begin interpreting a statute in a certain way, society benefits if they continue 
to interpret the same statute in the same way. 

Sometimes judicial opinions create legal rules through precedent even 
absent a statute. This happens often when courts interpret constitutional 
sections. It also happens when courts apply legal rules that predate the 
widespread use of statutes . 35 The term “common law” refers to law made 
through judicial opinions rather than by statutes . 36 Many common law rules 
remain in force in American law, particularly in the fields of Torts and 
Property. 


32 For a state-by-state breakdown of state court systems, see The BLUEBOOK: A 
Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law review Ass’n et 
al. eds., 20th ed. 1st prtg. 2015). 

33 See, eg., U.S. CONST, art. Ill, § 1; Ky. CONST. § 109. 

34 Black’s Law Dictionary 1626 (10th ed. 2014). 

35 The concept of the statute slowly developed in England during the late Middle 
Ages, but statutes did not achieve primacy until the 16 th Century. Furthermore, 
legislatures tended to operate on strictly part-time schedules well into the 19 th 
century. 

36 See Black’s Law Dictionary 334 (10th ed. 2014). 
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Thus, through the force of precedent, judicial opinions contribute legal 
rules to the various bodies of American law, both through statutory 
interpretation and common law. Indeed, many lawyers spend the majority 
of their research time on case research. Judicial opinions will be covered in 
more depth in Chapter 3. 

1.4.4 Administrative Regulations 

The final branch of government formed by constitutions mandating 
Separation of Powers is the executive branch, which consists of a chief 
executive and various cabinet departments and agencies that report to the 
chief executive. At the federal level the President of the United States acts 
as the chief executive, and at the state level the Governor fills the same 
role. A constitution usually charges the chief executive with enforcing or 
executing the laws of its jurisdiction. 37 

Of course, chief executives do not personally enforce all the laws of their 
jurisdictions. Instead, they delegate the enforcement of different areas of 
law to different agencies. Often, an agency will need to provide specific 
rules in order to enforce a broad statute. Rules issued by agencies take the 
form of administrative regulations. In modern times, legislatures actually 
delegate regulation-making authority to executive branch agencies by 
statute, giving regulations the force of law. 

While administrative regulations do contribute legal rules to the various 
sets of American laws, lawyers generally regard them as the weakest of the 
sources of law. Since regulatory authority comes via legislative delegation, 
a legislature can remove the authority at any time. Administrative 
regulations will be discussed in more detail in Chapter 4. 

1.5 Hierarchy of Authority 

As we have seen, American law comes from many sources. Not only does 
each branch of government create its own source of law, but each separate 
jurisdiction within the U.S. possesses its own set of laws. As such, 
knowing how the different pieces of law interact with each other takes on 
huge importance for legal researchers (especially if the different pieces of 
law in any way contradict each other, which is not an unusual occurrence). 

Lawyers refer to individual pieces of law as authorities and describe their 
relationship to each other as the hierarchy of authority. As discussed 
above, the standard hierarchy of authority starts with constitutions as the 


37 See, e.g., U.S. CONST, art. II, § 3; Ky. CONST. § 81. 
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most authoritative, and then proceeds in order of authoritativeness 
through statutes, judicial opinions, and administrative regulations. 
However, this simple hierarchy does not capture the nuance involved 
when dealing with authorities from multiple jurisdictions or authorities 
from one jurisdiction being applied by the courts of another. Furthermore, 
not all judicial opinions carry equal weight. Thus, more description is in 
order. 

1.5.1 Primary v. Secondary Authority 

Legal authority can be divided into two broad categories: primary authority 
and secondary authority. Collectively, this distinction is referred to as “type 
of authority.” Primary authority refers to “authority that issues directly 
from a law-making body.” 38 Thus, the four sources of law discussed 
previously make up primary authority. Secondary authority, therefore, 
refers to “authority that explains the law but does not itself establish it, 
such as a treatise, annotation, or law-review article.” 39 While lawyers may 
cite secondary authorities, courts do not view secondary authorities as 
possessing as much persuasive weight as primary authorities possess. More 
will be said on secondary authorities and their use in Chapter 6. 

1.5.2 Mandatory v. Persuasive Authority 

Legal authority can also be divided into mandatory (sometimes called 
binding) authority and persuasive authority. Collectively, this distinction is 
referred to as “weight of authority.” Mandatory authority refers to an 
authority that a court considering a case must apply, while persuasive 
authority refers to “authority that carries some weight but is not binding 
on a court.” 40 Obviously, lawyers benefit from knowing whether a court 
must apply an authority to a case or whether a court may choose not to 
apply an authority. Therefore, being able to determine the relative weights 
of authority is a skill every legal researcher should aspire to acquire. 

1.5.3 Determining Weight of Authority 

Determining the weight of authority for some sources of law can be quite 
straightforward. If a jurisdiction’s constitution applies to a set of facts 
before a court, then the constitution acts as mandatory authority. Similarly, 
if a statute from the jurisdiction in question relates to the facts in 


38 Black’s Law Dictionary 159 (10th ed. 2014). 

39 Id. 

40 Id. 
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controversy, a court must apply it. The same holds true for regulations, 
though they tend to apply to more narrowly defined sets of facts. In other 
words, constitutions, statutes, and regulations can never be persuasive; 
they are either mandatory or irrelevant. Conversely, secondary authority, 
since it is not actually law but merely interpretation, can never be 
mandatory but only acts as persuasive authority. Thus, a determination of 
weight for many authorities will be quick and easy. 

The weight of authority of judicial opinions, however, depends on several 
factors. In order to make a determination, first a lawyer must consider 
choice of law. In order to be binding, a precedent must apply the same 
jurisdiction’s laws as would apply to the controversy for which the 
research is being conducted. 41 However, choice of law alone does not 
determine weight of authority. 

A lawyer must also consider venue, or the court where her controversy 
would be heard if it went to trial. In order to be mandatory, an earlier case 
must have been issued from the same court system as will be adjudicating 
the controversy to which a lawyer would like to apply the precedent. 
Furthermore, the earlier case must be from a higher court, in a direct line 
of appeal, from the current controversy’s venue. As state court structures 
vary, let us look at a hypothetical case in the federal court structure as an 
example. 

As discussed above, the federal court structure consists of trial level courts 
(District Courts), intermediate appellate courts (Courts of Appeals), and 
ultimately, the United States Supreme Court. District Courts and Courts of 
Appeals are grouped into twelve geographic circuits (and one topical 
circuit). If a lawyer loses a trial in a District Court, she may appeal to the 
Court of Appeals for whichever geographic circuit contains the District 
Court that tried her case. See Figure 1.5.3 for a list of which circuits 
contain which districts. 


41 Note that in the event a controversy involves issues from multiple sets of laws, 
such as federal constitutional defenses to state laws, it would be possible for cases 
to be binding on some issues but not others. 
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Federal Circuit 

Corresponding District Courts by 
State in which they Reside 

First Circuit 

ME, NH, MA, RI, Puerto Rico 

Second Circuit 

NY, VT, CT 

Third Circuit 

PA, NJ, DE, Virgin Islands 

Fourth Circuit 

MD, VA, WV, NC, SC 

Fifth Circuit 

TX, LA, MS 

Sixth Circuit 

TN, ICY, OH, MI 

Seventh Circuit 

IN, IL, WI 

Eighth Circuit 

MN, IA, MO, AR, ND, SD, NE 

Ninth Circuit 

CA, AZ, NV, ID, OR, WA, MT, 
AK, HI, Guam, Northern Mariana 
Islands 

Tenth Circuit 

UT, WY, CO, NM, KS, OK 

Eleventh Circuit* 

AL*, GA*, FL* 

D.C. Circuit 

D.C. 

The Federal Circuit 

certain appeals determined by 
subject matter 


Figure 1 .5.3: The Federal Judicial Circuits 
* The Eleventh Circuit split from the Fifth Circuit on 
October 1 , 1981 . Therefore Fifth Circuit Court of Appeals 
decisions prior to that date are binding upon District Courts 
in the Eleventh Circuit. 


If a lawyer were trying a case applying federal law in the District Court for 
the Eastern District of Kentucky, mandatory precedents would include 
opinions from the Sixth Circuit Court of Appeals and the United States 
Supreme Court. Because cases from the Eastern District of Kentucky may 
only be appealed to the Sixth Circuit Court of Appeals, opinions from 
other circuits’ Courts of Appeals would merely be persuasive, even though 
those courts are higher courts. Similarly, if the same lawyer were handling 
the appeal from the District case in the Sixth Circuit Court of Appeals, 
only Supreme Court cases would be mandatory, as the Supreme Court is 
the only court higher than a Court of Appeals in the federal system. 

To complicate matters, however, an exception exists if the choice of law 
and venue do not match, i.e. a case in federal court involves state law, or a 
case in state court is applying federal law or the law of another state as a 
choice of law. In this specific case, the court applying a different 
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jurisdiction’s law will treat opinions from the high court of that jurisdiction 
as mandatory. This is because each jurisdiction’s high court acts as the 
final arbiter of its laws under constitutional principles of federalism. 

Of course, even if a lawyer determines a precedent only serves as 
persuasive authority, she may still choose to use it, particularly if it features 
facts similar to her controversy. Furthermore, some cases may be more 
persuasive than others. Generally speaking, the higher the court the better. 
Also, cases from the court system of the jurisdiction whose law has been 
selected as the choice of law tend to be better than cases from other court 
systems. Finally, although they are not binding because they may 
technically be overturned, earlier cases from the same court hearing the 
current controversy would be the highest level of persuasive authority as 
courts generally try to avoid overturning their earlier decisions. 

Although not always an easy task, the evaluation of the hierarchy of 
authority for a given legal problem is an essential skull for legal researchers 
to determine what research paths to pursue. Furthermore, a legal 
researcher needs to be able to recognize the various sources of law that 
create the rules that govern the problem being researched. For these 
reasons, legal researchers should keep the structures of the U.S. Legal 
System firmly in mind as they research. 
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1.6 Concluding Exercises for Chapter 1 

Try your hand at putting legal authorities into hierarchical order! For each 
of the following fact patterns, put the authorities listed into order from the 
most authoritative to the least authoritative. Draw a line at the point above 
which all authorities are mandatory and below which all authorities are 
persuasive. 

1.6.1 Introductory Hierarchy of Authority Exercise 

You represent Old Tobias Tobacco Company. Recendy, a start-up 
“guerrilla marketing” firm operating on Old Tobias’s behalf may have 
inadvertently violated federal law. Apparently, the guerrillas started a 
campaign whereby they were encouraging Facebook users to change their 
profile pictures to an Old Tobias print ad from the 1950s, an ad which runs 
afoul of current laws, and now the feds are preparing to file suit in the 
Middle District of North Carolina (where Old Tobias is headquartered). As 
a result, you did a little research into the matter. Please rank the authorities 
you found according to weight and hierarchy of authority: 

FDA v. Frown Ft Williamson Tobacco Corp., 529 U.S. 120 (2000). [United 
States Supreme Court Case] 

Robert J. Baehr, A New Wave of Paternalistic Tobacco Regulation, 95 Iowa L. 
Rev. 1663 (2010). [Scholarly Article About Tobacco Regulation] 

15 U.S.C. §1335 (2012). [Federal Statute] 

R J. Reynolds Tobacco Co. v. Seattle-King County Dept, of Health, 473 F. Supp. 2d 
1105 (W.D. Wash. 2007). [Federal District Court Case] 

R J. Reynolds v. Phillip Moms, 199 F. Supp. 2d 362 (M.D.N.C. 2002). [Federal 
District Court Case] 

Torillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001). [United States Supreme 
Court Case] 

Consolidated Cigar Corp. v. Pasilly, 218 F.3d 30 (1st Cir. 2001). [Federal Court 
of Appeals Case] 

Brown Ft Williamson v. FDA, 153 F.3d 155 (4th Cir. 1998). [Federal Court of 
Appeals Case] 
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1.6.2 Intermediate Hierarchy of Authority Exercise 


Dear Associates: 

We are representing Ronny Jotten in an upcoming drug possession case in 
Fayette County Circuit Court in Lexington, KY. Jotten is a graduate 
student living in university housing. He has his own bedroom but shares a 
kitchen and common room with three other students. On the morning of 
August 23 rd , Lexington police officers, while looking for Vic Sydney, a 
known acquaintance of Jotten, entered Jotten’s suite without a warrant. 
The police limited themselves to the common areas and did not enter a 
bedroom. All residents were away from the flat at the time. However, Mac 
Shane, an undergraduate living next door to Jotten, entered the flat 
looking for Jotten. The police, who in the meantime had found a rather 
large bag of marijuana in between some couch cushions, asked Shane if he 
knew whose it was. Shane, inebriated at the time and wanting to deflect 
attention away from that fact, replied that the marijuana was “Ronny’s” 
before waltzing out the door. The police subsequendy arrested Jotten. 

I’m pretty sure that what the police did was an unlawful search under 
federal law, but I’m going to need to prove that Jotten had a reasonable 
expectation of privacy in the common area (as opposed to dormroom) of 
his suite. Here are some authorities on the matter. Please put the following 
materials into hierarchical order. Please draw a line between binding and 
persuasive authority. Thanks. As a reminder, we’re arguing federal law in 
state court. 

Regards, 

Ms. Partner 


United States v. Villegas , 495 F.3d 761 (7th Cir. 2007) 

Kat^v. United States, 389 U.S. 347 (1967) 

Adams v. Commonwealth, 931 S.W.2d 465 (Ky. Ct. App. 1996) 

Minnesota v. Olson, 495 U.S. 91 (1990) 

blades v. Commonwealth, 339 S.W.3d 450 (Ky. 201 1) 

U.S. Const, amend. IV 
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8 Ky. Prac. Crim. Prac. & Proc. § 18:11 (part of the Kentucky Practice legal 
encyclopedia set) 

United States v. Caniger, 541 F.2d 545 (6th Cir. 1976) 

City of Athens v. Wolf 313 N.E.2d 405 (Ohio 1974) 
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1.6.3 Advanced Hierarchy of Authority Exercise 

You are a staff attorney for Heaven’s Doorkeepers, a non-profit legal aid 
organization devoted to defending death penalty cases in the state of 
Texas. Your most recent case is that of J.W. Harding, who has been 
charged with capital murder under Tex. Penal Code ANN. §19.03 (West 
2011). The charges stem from an incident in which Mr. Harding broke 
into a barn on The Freewheelin’ Ranch owned by one Robert Dillon. Mr. 
Harding proceeded to steal roughly a dozen cattle from the barn. As he 
was looking for some kind of way out of there, Mr. Harding, driving the 
small herd of cattle, encountered Mr. Dillon approaching on foot along 
Highway 61. Mr. Harding prompted the cattle to stampede in an attempt 
to escape, and the herd trampled Mr. Dillon to death. To make matters 
worse for Mr. Harding, Mr. Dillon’s next of kin, his son Jacob, is suing 
Mr. Harding for wrongful death. Jacob Dillon resides in Nashville, TN, in 
a condo with a great view of the skyline. As such, he is suing Mr. Harding 
in federal court on diversity jurisdiction. 

Since Heaven’s Doorkeepers is representing Mr. Harding anyway, your 
supervising attorney has decided to help with the wrongful death suit as 
well. She is assigning you to explore each of the following legal issues: 
capital murder as a matter of state law in Texas courts, cruel and unusual 
punishment as a matter of federal law applied in Texas state courts, and 
wrongful death civil actions as a matter of Texas state law as applied in 
federal courts. Please put the following sources into hierarchical order for 
each issue. Label each source as mandatory or persuasive. 

Bear in mind that Texas has two Supreme Courts, the Texas 
Supreme Court (Tex.) handles civil cases, and the Texas Court of 
Criminal Appeals (Tex. Crim. App.) deals with criminal cases. 


Capital Murder (state law) in Texas 

Young v. Commonwealth , 50 S.W.3d 435 (Ky. 2001) 

Tex. Penal Code ANN. § 19.03 (West 2011) 

Texas v. Cobb, 532 U.S. 162 (2001) 

Patrick S. Metze, Death and Texas: The Unevolved Model of Decency, 90 Neb. L. 
Rev. 240 (2011) 
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Bible v. State, 162 S.W.3d 234 (Tex. Crim. App. 2005) 

Kennedy v. State, 338 S.W.3d 84 (Tex. App. 2011) 

Paredes v. Thaler, 617F.3d315 (5 th Cir. 2010) 

Devoe v. State, 354 S.W.3d 457 (Tex. Crim. App. 2011) 

Cruel and Unusual Punishment (Federal Issue in Texas state courts) 
Lawrence Rosenthal, Originalism in Practice, 87 Ind. L. J. 1183 (2012) 
Gonyale^v. State, 353 S.W.3d 826 (Tex. Crim. App. 2011) 

Stringer v. Black, 503 U.S. 222 (1992) 

U.S. v. Fogg, 666 F.3d. 13 (1st Cir. 2011) 

Garcia v. Texas, 131 S.Ct. 2866 (U.S. 2011) 

Turpin v. Commonwealth , 350 S.W.3d 444 (Ky. 2011) 

Sama v. Hannigan, 669 F.3d 585 (5th Cir. 2012) 

U.S. Const, amend. VIII 

Wrongful Death Civil Action (Texas state law in Federal Court, specifically 
in the M.D, Tenn.) 

Rtd% v. Guerra , 293 S.W.3d 706 (Tex. App. 2009) 

Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692 (Tex. 2003) 

Wackman v. Kubsamen, 602 F.3d 391 (5th Cir. 2010) 

Austin Nursing Center, Inc. v. Tovato, 171 S.W.3d 845 (Tex. 2005) 

Tex. Civ. Prac. & Rem. Code Ann. § 71.002 (West 2011) 

Fry v. Tamb TentalTools, Inc., 275 F. Supp. 283 (W.D. La. 1967) 

Detroit Crude Oil v. Grable, 94 F. 73 (6th Cir. 1899) 

Bunt v. Sierra Butte Gold Min. Co., 138 U.S. 483 (1891) 
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1.7 Recommended CALI Lessons for Further Practice 


CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on the legal system of the United States touch upon 
material covered in this chapter. They would be a great place to start for 
students looking for further practice on the concepts introduced in this 
chapter! 


1.7.1 “Where Does Law Come From?” by Diane Murley 

Summary: an overview of the branches of the U.S. 
government and how they make law 

Lesson ID: LCS04 

URL: http://www.cali.org/lesson/1072 


1.7.2 “Legal Research 101: The Tools of the Trade” by Sheri 
H. Lewis 

Summary: an introduction to basic resources for 
researching the law 

Lesson ID: LWR08 

URL: http://www.cali.org/lesson/568 
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Chapter 2 

Constitutions & Statutes 


Thus, the particular phraseology of the Constitution 
of the United States confirms and strengthens the 
principle, supposed to be essential to all written 
Constitutions, that a law repugnant to the 
Constitution is void, and that courts, as well as other 
departments, are bound by that instrument. — John 
Marshall, Marbury v. Madison , 5 U.S. 137, 180 (1803) 


All those courts before mentioned are in use, and 
exercised as Law at this day, concerning the Sheriffes 
Law dayes and Leets, and the offices of High 
Constables, pettie-Constables, and Tithingmen; 
howbeit, with some further additions by Statute 
laws... - Francis Bacon, The Elements of the Common 
Lam of England 


2.1 Learning Objectives for Chapter 2 

In working through this chapter, students should strive to be able to: 

• Compare the different stages in a statute’s life-cycle. 

• Evaluate the properties of a code: 

o code organization 
o code annotations 

• Use finding aids to find specific statutes in print: 

o by citation 
o by topic using the index 
o by popular name 

• Recognize the various types of document comprising a statute’s 
legislative history and evaluate how useful each type would be for 
determining legislative intent. 
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2.2 Constitutions & Statutes 


As discussed in Chapter 1, constitutions act as the highest source of law in 
the United States legal system. No other law can be valid if it conflicts with 
a constitutional provision. As such, finding applicable constitutional 
sections takes on dire importance for legal researchers. Fortunately, 
constitutions tend to be short. Furthermore, because of their importance, 
most experienced lawyers will know whether or not a constitutional issue 
will likely apply without needing to do an overly large amount of research. 
Because of these factors, and because jurisdictions tend to publish their 
constitutions in the same place as their statutes, we will cover constitutions 
and statutes together. 

Constitutionally valid statutes act as the second highest source of law in the 
United States legal system. An applicable statute will control a given legal 
problem over case-made legal rules. This has been the case in the Anglo 
legal tradition since the late Middle Ages, as the quote from Francis Bacon 
at the beginning of this chapter suggests. However, the full primacy of 
statutes did not occur until the Tudor period in the Sixteenth Century. 42 In 
fact, at that time England underwent the Reformation and split from the 
Roman Catholic Church by statute , 43 As the development of statutory 
authority occurred before the founding of the North American colonies, 
statutes have always enjoyed primacy (subject to written constitutions, an 
American innovation) in the U.S. legal system. 

This is not to say that statutes have always taken the same form. American 
political and legal institutions have evolved over time. However, we will not 
cover the complete history of statutory forms since what matters to most 
researchers is finding and understanding relevant statutes in their current 
forms. To understand the different forms statutes currendy take, however, 
we must first turn our attention to the life-cycle of a statute. 


42 For an account of how Henry VIII and his secretary Thomas Cromwell 
modernized English political and legal institutions, see generally G. R. ELTON, The 
Tudor Revolution in Government; Administrative Changes in the 
Reign of Henry VIII (1953). 

43 Ecclesiastical Appeals Act, 1532, 24 Henry 8, c. 12 (Eng.). 
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2.3 Life Cycle of a Statute 

Statutes, of course, come from legislatures. When a legislator wants to 
create a new statute, he introduces a bill into whichever house he belongs. 
Upon introduction, each bill receives a number beginning with a 
designation of its house of origin. For example, at the federal level, bills 
introduced into the House of Representatives begin with the letters H.R., 
while bills introduced in the Senate begin with the letter S. State 
legislatures follow similar schemes. Bill numbering starts over each 
legislative session, so researchers need to be aware of which session of a 
legislature considered a bill. However, bills are not yet statutes, and many 
never become so. Thus, while a legal researcher may occasionally look up a 
bill’s legislative history 44 in an attempt to determine legislative intent, 
statutory research by and large uses other versions of statutes. 

Upon passing both houses of a legislature , 45 a bill is signed by the 
executive (barring a veto) and becomes a statute. Different jurisdictions 
call their statutes by different names, but Acts or Laws are the most 
commonly used terms. At the federal level, passed bills become known as 
Public Laws . 46 Public Laws receive a unique number, beginning with the 
number of the Congressional session in which the law was passed. The 
Government Publishing Office then immediately publishes each Public 
Law as a pamphlet or slip law. Slip laws, due to their quick publication, 
effectively give the public notice of new laws. However, because each slip 
law contains only one statute in isolation, they are not terribly useful for 
legal research purposes. In fact, many states do not bother to issue slip 
laws. 

At the conclusion of each legislative session, the printer for the legislature 
gathers all statutes passed during the session and publishes them in 
chronological order as part of a multi-volume set, known as a collection of 
session laws. At the federal level, the Statutes at Large act as the session 


44 Legislative history refers to everything that happened to a statute in the 
legislature before it became a statute. See Black’s LAW DICTIONARY 1039 (10th 
ed. 2014). 

45 Except, of course, in unicameral Nebraska. 

46 For a complete list of what each state calls its statutes, see The BLUEBOOK: A 
Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law review Ass’n et 
al. eds., 20th ed. 1st prtg. 2015). 
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laws. Different states call their session laws different things. For instance 
Kentucky’s session laws are the Kentucky Acts, while Ohio’s session laws 
are the Ohio Fan’s. 47 Because session laws feature chronological 
organization, a legal researcher pursuing a specific topic will not find them 
terribly useful. However, if a researcher has already found a specific statute 
and wishes to see earlier versions of that statute, session laws become a 
valuable resource, as we will see in section 2. 4.3. 4. 


Bill 

(proposed law introduced by a 
a legislator) 


passes both houses and is 
signed by the executive 


> 



Act 

(or related term) 

Published with other 
acts in chronological 
order as a session law" 




* Federal Public Laws also 
published as slip laws 



Figure 2.3: Fife Cycle of a Generic Statute 


Finally, after initial publication, statutes undergo codification, which is: 

The process of compiling, arranging, and 
systematizing the laws of a given jurisdiction, or of a 
discrete branch of the law, into an ordered code. 48 

The process of codification thus results in a topically-organized code of 
statutes in force. The federal government appropriately titles its code The 
United States Code (U.S.C.). Naturally, as befits the U.S. federal system, 


47 For a complete list of what each state calls its session laws, see The BLUEBOOK: 
A Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law review Ass’n 
et al. eds., 20th ed. 1st prtg. 2015). 

48 Black’s Law Dictionary 314 (10th ed. 2014). 
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state codes vary in name. 49 Note that when a new statute makes changes to 
the existing statutory code, language is added or removed to the code as 
necessary to incorporate those changes. Thus, codes constantly change, 
while session laws serve as repositories of historical laws. Because most 
legal research involves investigating legal issues that apply to facts, rather 
than beginning with a specific statute, codes tend to be the statutory 
source researchers use most often. A jurisdiction’s code also typically 
includes its constitution at the front, so constitutional research would also 
be conducted with a code. 

2.4 Using Codes 

Lawyers conduct the bulk of their statutory research using the codified 
versions of statutes. Thus, legal researchers need the ability to use codes 
efficiendy. Because codes and their tools developed during the pre- 
computer era, we will introduce their use in print format. Of course, 
electronic legal publishers include codes on their research platforms, but 
rather than reinvent the wheel, the electronic publishers incorporated 
many of the tools originally developed for codes in hard-copy. Also, many 
expert legal researchers prefer codes in print due to the efficient design of 
these resources. Thus, we will introduce the use of codes in print here and 
save methods of electronic research for Chapter 5. 

2.4.1 Codes & Topical Organization 

Codes work well for legal research because of their topical organization. A 
topical organization allows for the easy creation of a topical index, which 
researchers can use to find code provisions on a specific topic. Once a 
researcher finds a code provision on point, nearby provisions may also be 
likely to be of use because of the way codes group like topics together. In 
order to see how this works, let us take a closer look at the organization of 
a typical code. 50 

The most basic unit of a code is the section, which provides for a specific 
legal rule over a set of circumstances. While sections may feature 
subsections, the subsections themselves only provide for part of the legal 
rule created by the section and so cannot really act on their own. Think of 
code sections as analogous to atoms. While protons, neutrons, and 


49 For a complete list of what each state calls its code, see THE BLUEBOOK: A 
Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law review Ass’n et 
al. eds., 20th ed. 1st prtg. 2015). 

50 As with most authorities in a federal system, exact nomenclature may vary 
jurisdiction by jurisdiction. 
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electrons make up atoms, none of those particles will be found in nature 
on their own, but only clumped together in atoms. Subsections and code 
sections work in the same way. 

Codes then group related sections together into chapters. Sometimes a 
code will also use sub-chapters if an area of law contains a sufficient level 
of depth for multiple classifications. For instance, in the United States 
Code, Chapter 10 of Title 18 contains all of the code sections related to 
federal criminalization of biological weapons. The individual sections in 
the chapter address discreet topics such as the prohibition of biological 
weapons or seizure of biological weapons by the government. 51 Note also 
the inclusion of a definitions section in the chapter. 52 The definitions 
contained therein apply to all the other sections in the chapter. A 
researcher would need to find the definitions in order to apply correctly 
any of the other sections in the chapter. Luckily, a code’s inherent 
organization makes such a discovery likely. Furthermore, print codes 
feature a table of contents at the beginning of each chapter to enable 
researchers to grasp quickly the organization of that particular chapter. 

CHAPTER 10— BIOLOGICAL WEAPONS 

Sec. 

175. Prohibitions with respect to biological weapons. 

175a. Requests for military assistance to enforce prohibition in certain 
emergencies. 

175b. Select agents; certain other agents. 1 

175c. V ariola virus . 

176. Seizure, forfeiture, and destruction. 

177. Injunctions. 

178. Definitions. 

1 So in original. Does not conform to section catchline. 

Figure 2.4. la: The table of contents for Chapter 10 of Title 
18 of the United States Code Annotated. 

Codes then group related chapters together into titles. Generally, a title acts 
as the largest unit of organization in a code, other than the code itself. 53 For 
example, the U.S.C. houses the chapter on biological weapons in Title 18 
with other chapters dealing with different crimes. A table of contents alerts 


51 18 U.S.C. §§ 175- 178 (2012). 

52 18 U.S.C. §178 (2012). 

53 Sometimes codes also group related chapters into separate parts within a tide. 
Note also that some jurisdictions, notably Texas and California, publish multiple 
topical codes instead of one unified code. To determine the publication format 
for a specific jurisdiction, see THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION 
248-302 tbl.T.1.3 (Columbia Law review Ass’n et al. eds., 20th ed. 1st prtg. 2015). 
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researchers as to what chapters are included in the tide. Sometimes titles 
include definitions or general principles that apply throughout the title. 
These will usually be found towards the beginning of the title. Similarly, a 
code itself features a table of contents identifying its constituent titles, and 
may also feature general provisions applicable to the entire code. A lawyer 
would need to find these in order to interpret applicable laws correctly. 
Fortunately, codes provide enough organization to allow researchers to find 
the information they need. 


UNITED STATES CODE 
ANNOTATED 


TITLE 18 

CRIMES AND CRIMINAL PROCEDURE 


** art Section 

I. CRIMES 1 

II. CRIMINAL PROCEDURE 3001 

III. PRISONS AND PRISONERS 4001 

IV. CORRECTION OF YOUTHFUL OFFENDERS 5001 

V. IMMUNITY OF WITNESSES 6001 


APPENDIX 1 

I. UNLAWFUL POSSESSION OR RECEIPT OF FIRE- 
ARMS 

II. INTERSTATE AGREEMENT ON DETAINERS 

III. CLASSIFIED INFORMATION PROCEDURES ACT 

1 Appendix analysis editorially added. 

HISTORICAL AND STATUTORY NOTES 

Amendments 

1970 Amendments. Pub.L. 91-452, Ti- 
tle II, § 201(b), Oct. 15, 1970, 84 Stat. 

928, added Part V. 


Figure 2.4.1b: The table of contents for Title 18 of the 
United States Code Annotated. 


2.4.2 Annotations 

Sometimes a jurisdiction publishes its own code as an official version, such 
as the U.S.C. Often, however, a jurisdiction will designate private entities as 
the publisher(s) of its code. For instance, in Kentucky two separate private 
publishers produce the Kentucky Revised Statutes , Michie’s (Lexis) and 
Baldwin’s (West). Even for jurisdictions that publish their own code, 
though, private publishers will also publish an unofficial version. For 
example. West publishes the United States Code Annotated (U.S.C.A.), and 
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LexisNexis publishes the United States Code Sendee (U.S.C.S.). Both of these 
titles are reprints of the official U.S.C., yet their respective publishers are 
able to sell copies and turn profits because they add value to the code by 
providing editorial content called annotations. 

Annotations lead researchers who have discovered a relevant statute in an 
annotated code to other authorities that help interpret that statute. Through 
annotations, researchers may discover cases, secondary sources on point, or 
other tools useful to the expansion of research from an applicable statute. 
Figure 2.4.2 shows examples of annotations included for a section from 
Michie’s Kentucky Revised Statutes. Annotated codes also feature annotations 
for constitutional sections. 54 

The publishers of annotated codes employ lawyers as editors to read new 
legal authorities and to identify which authorities interpret which specific 
statutes. Obviously, this is a time-intensive and expensive undertaking, but 
legal researchers willingly pay the costs because good annotations are an 
efficient way to begin their research. 55 


54 Note that publishers usually provide an extremely large number of annotations 
for constitutional provisions. This makes sense as constitutional provisions tend 
to be broadly-written and open to much interpretation through caselaw. The 
result for the researcher, though, is that annotations for a particular constitutional 
provision may be extremely bulky and not as easy to use as those for statutes. 

55 Also, because the different publishers employ different editors, it may 
sometimes be beneficial to check multiple versions of a code (if a researcher has 
cost-effective access to multiple versions) as the annotations may differ. 
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inserted |by the Reviser of Statut if 


i. A comma 
the first provi s< 


fallowing the 
io has been 


Research References. Cald veil’s Ken- 


Any person who violates 
person damaged by the via 


|Chapter Title | 


411.080 


tucky Form Book, Prac. & Proc. Forms 
Ed., Libel and Slander, G |_3St SGCtiOPl 

appearing on page 


Collateral Reference 

Libel and Slander, § 343 


411.070. Liability for falsely stating financial condition. 


£RS 517.090 shall be personally liable to any 
ation for the amount of the damage. This section 
shall not release the princij >al for whom the person may have acted from any 
liability, but the person 1 able and the principal for whom he acted in 
violating this section shalNne jointly and severally liable. 

(1213b-2: amend. Acts 1974, ch. 406, § 314.) 


Cross-References. Blue Sky Law, sale in 
violation voidable, KRS 292.480. 

Issuing false financial statement, Class A 
misdemeanor, KRS 517.090. 


Cited: Local Indus. Fin. Co. v. McDqu e, 
404 S.W.2d 789, 1966 Ky. LEXIS 307 (b ). 



NOTES TO DECISIONS 


Section text (actual 
wording of law) 


1. Oral False Representations. 

To make one civilly liable for false represen- 
tations as to credit of himself or another, he 
must make those representations in writing. 
1 Ramsey v. Reynierson, 200 Ky. 624, 255 S.W. 
274, 1923, Ky. LEXIS 159 (1923), questioned, 
Scott v. Farmers State Bank, 410 S.W. 2d 717, 
1966 Ky. LEXIS 43 (Ky. 1966), rev’g Vertrees 
v. Head & Matthews, 138 Ky. 83, 127 S.W. 
523, 1910 Ky. LEXIS 43 (1910). See Hill v. 
Halmhuber, 225 Ky. 394, 9 S.W.2d 55, 1928 
Ky. LEXIS 793 (1928). 

This section did not repeal the common-law 


0. Wrongful distress V>r attachment - le >aration. 


action of deceit where the false representa- 
tions were not in writing and an oral misrep- 
resentation of financial standing to influence 
purchase of stock was actionable. Hill v. 
Halmhuber, 225 Ky. 394, 9 S.W.2d 55, 1928 
- Ky. LEXIS 793 (1A28), rev’g Ramsey v. Rey- 
\nierson, 200 Ky. 6 >4, 255 S.W. 274, 1923 Ky. 
S 159 (1923), questioned, Scott v. Farm- 
Itate Bank, - 10 S.W.2d 717, 1966 Ky. 
S 43 (Ky. 19( 6), so far as in conflict, 
(lateral Ref :rences. 50 Am. Jur. 2d, 
\qd Slander §§ 96-101. 


Summaries of cases 
interpreting § 411.070 


ed or attaV 
party suin 



(If the 


ithout good 
the distress 
property is sold 
dant’s costs in the 


cases 


Citations to 
interpreting § 411.070 


rful seizure. 

uamdt;t'? lUl nit - tsdliv .la nd i hn fin uam, o tuoio m cue;- wu 

ment, including reas Annotations y’s fees. The plaintiff shall not be 
required to allege or prove malice on the part of the defendant under this 
section. 

(7.) 


Figure 2.4.2: KY. REV. STAT. ANN. jf 411.070 (Lexis 
2005 ) Reprinted from LexisNexis with permission. 
Copyright 2016 Matthew Bender & Company, Inc., a 
LexisNexis company. All rights reserved. 


2.4.3 Using Codes in Print 

Many expert legal researchers find print copies of codes more efficient to 
use than electronic copies. Often a researcher will need several related 
sections of a code and so desires the ability to flip back and forth between 
sections. Also, sometimes seeing a code in print makes it easier to grasp 
the code’s inherent organization. Naturally, when researching in print 
good legal researchers prefer annotated codes to unannotated codes 
because of the value added by the annotations. 
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2. 4. 3.1 Finding Code Sections by Citation 

Before a legal researcher can use annotations, however, he must find the 
code section(s) relevant to his problem. The easiest way to pull a relevant 
code section is by citation. A lawyer might know the citation of a code 
section he needs through other means than research. For instance, a 
criminal defense attorney may know the citation to the statute under which 
his client has been charged. If a legal researcher knows the citation of a 
particular code section, then retrieving that section is simple. 

Citation schemes vary from jurisdiction to jurisdiction, but generally 
speaking, statutory citation begins with a number that references the title in 
which the section is found, then provides an abbreviation that lets 
researchers know which code the citation references, and finishes with the 
specific section number of the section. The federal code follows this 
format, as do the codes of some states. For example, to pull 7 U.S.C. 
§14710, 56 a researcher would find the volume of the U.S.C. that contains 
Title 7 and turn to § 14710. As you can see in figure 2.4.2, codes feature a 
header on each page that alert researchers to the first (for lefthand pages) or 
last (for righthand pages) section that appears on that page. Note that code 
volumes sometimes contain more than one title. This bears emphasizing: 
title numbers and volume numbers of print codes do not correspond. 
A title is a unit of intellectual organization, while a volume is a unit of 
physical organization. Researchers should take care to select the correct 
volume that houses the title for which they are looking. 

Not all states follow the federal citation scheme. For instance, in Hawai’i 
code sections are cited in the following format: HAW. Rev. STAT. § 322-1. 
The citation still features an abbreviation referencing a specific code (in this 
case, the Hawai’i Revised Statutes ), but there is no tide number. Instead, the 
citation provides only the specific section number: 322-1. For each section 
in the Hawai’i code, the digits before the hyphen refer to a chapter, and the 
ones after the hyphen refer to the specific section. Thus, a researcher would 
find § 322-1 in chapter 322 of the Hawai’i Revised Statutes. Hawai’i serves as 
only one example, though many states employ a similar scheme. For a 


56 Note that for a full, formal citation when producing legal writing, more 
information would be required. See The BLUEBOOK: A UNIFORM SYSTEM OF 
CITATION R. 12, 120-134 (Columbia Law review Ass’n et al. eds., 20th ed. 1st 
prtg. 2015). 
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complete state-by-state breakdown of citation schema, researchers may 
consult table 1.3 of The Bluebook. sl 

2. 4. 3. 2 Finding Code Sections by Topic 

While retrieving a code section by citation is quick and easy, often legal 
researchers will not know the citation of code sections they will need. 
Instead, from talking with a client, they will merely have identified some 
relevant legal issues and will need to find statutes that correspond with 
those issues. Luckily, print codes provide a couple of methods of accessing 
information by topic. Furthermore, because the methods resemble similar 
methods used by other non-fiction publications, most law students already 
possess at least some familiarity with them. 

First, codes provide a table of contents. Actually, they usually provide a 
series of tables of contents. At the very beginning of the code, a researcher 
can find an exhaustive table of contents that lists each tide of the code and 
gives information about what areas of law each respective title covers. 58 
Then, at the beginning of each title, a code provides a table of contents for 
that title, detailing the coverage of chapters within the title. Similarly, 
individual chapters provide tables of contents with information on their 
constituent sections. See figures 2.4.1a and 2.4.1b above as examples. 
Researchers can browse through the tables of contents to narrow in on a 
specific section of relevance. 

Browsing tables of contents, however, can be time-intensive and does 
require some knowledge of how specific issues relate to general topics. For 
instance, a researcher looking for criminal trespass statutes would need to 
know that those would likely be included near burglary and that burglary as 
a crime would be found in a penal code. Often, then, researchers turn to the 
other tool provided by codes for topical research: the index. 

Generally speaking, researchers will find a comprehensive index in one or 
more volumes located at the end of a code. A code’s index works in typical 
index fashion: researchers look up specific terms they think apply to their 
situation, and the index refers them to specific code sections or to other 
terms in the index (that will then refer the researcher to specific code 
sections). Note that legal indexes tend to be organized into multiple levels 


57 The Bluebook: A Uniform System of Citation 248-302 tbl.T.1.3 
(Columbia Law review Ass’n et al. eds., 20th ed. 1st prtg. 2015). 

58 Often, the overall table of contents will be reproduced at the front of each 
individual volume of a code. 
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of classification, meaning that sometimes researchers can only find specific 
terms by looking under general topics. For instance, a researcher looking 
for the statutory penalties for harming a bald eagle would first need to look 
up “bald eagle” as a topic and then scan through the subtopics to find 
“fines and penalties.” Often, the multiple-level organization of code indexes 
even leads researchers to investigate relevant terms that they would not 
have thought of on their own! Between the index and the table of contents, 
legal researchers should be able to find statutes on any given topic, even 
without knowing a citation beforehand. 


28 § 795 

Appropriations, 28 § 524 
Courts of appeals, 28 § 714 
Dir 


Ju 



8 § 


1 Claims, 


Topic - found 
ut alphabetically 

28 it 795 

United States Court of International 
Trade, 28 § 872 

BAILMENT 

See, also, Pledges, generally, this index 
Bills of Lading, generally, this index 
Sol diers and Sailors Civil Relief this in- 

Subtopics - found 
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Sl1 which they are 
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MMcmoMi't iviciviuhiml STUDY 
ACT OF 2002 

See Popular Name Table 


^ Statutory sections 


dealing with 
□specific subtopic | i nn Area< 


16 § 460bb-2 


BALD EAGLE 

See, also. Golden Eagle, generally, 
this index 

Generally, 16 § 668 et seq. 

Actions and proceedings, sales, 16 § 668 
Appropriations, 16 § 668d 
Arrest, 16 § 668b 
Custom duties, 16 § 668b 
Damages, grazing, cancellation, 16 § 668 
Definitions, protection, 16 § 668c 
Eggs and egg products, sales, fines and 
penalties, 16 § 668 
Enforcement, 16 § 668b 
Evidence, fines and penalties, 16 § 668 
Exhibition, 16 § 668a 
Exports and imports,s»l£s, 16 § 668 
Falconry, possessjafl; 16 § 668 
Federal Inspector for the Alaska Natural 
G ^Transportation System, transfer 
powers and duties. 5 App. 1 RPN 
1 of 1979 

Fines and penalties, 16 §§ 668, 742/ 
Forfeitures, 16 §§ 668b, 742/ 

Grazing, cancellation, damages, 16 § 668 
Hearings, sales, fines and penalties, 16 

§ 668 

Indians, feathers, religion, 16 § 668a nt, 
PM 


Figure 2.4. 3. 2: Excerpt from the General Index of West’s 
United States Code Annotated. 


2. 4. 3. 3 Popular Names Table & Other Tables 

In addition to providing means for researchers to find code sections by 
topic, codes often provide finding aids that allow a legal researcher to find 
a code section if he possesses some other piece of information about a 
statute. For instance, most laws receive “popular names,” by which they 
can be referenced without needing to rattle off a difficult-to-remember 
citation. For example the Religious Freedom Restoration Act (otherwise 
known as Public Law No. 103-141) tends to make the news a lot. A lawyer 
might remember that the Religious Freedom Restoration Act applies to his 
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case but then need to pull the relevant code sections to read the actual 
statute. By using the Popular Names Table of the U.S.C.A., he would be 
able to look up “Religious Freedom Restoration Act” and retrieve citations 
to the code sections which house the act, as seen in Figure 2. 4.3. 3. 


Religious Freedom Restoration Act of 1993 (RFRA) 

Pub.L. 103 - 141 , Nov. 16, 1993, 107 stat. 1488 vs — Popular Name 

Shortfitle, see 42 USCA § 2000bb note 

urrent USCA classifications: 

Section of Pub.L. 103-141 USCA Classification 

2 42 USCA § 2000bb 

3 42 USCA § 2000bb-l 

5 42 USCA § 2000bb-2 

6 42 USCA § 2000bb-3 

7 42 USCA § 2000bb-4 

This list contains only sections enacted by this Public Law. /^F or all 


Slip/Session Law 
Citation 


sections affected by this law, see Pub.L. 103-lJf.l in the USCA- 
database and the enacting credit set out below. 

Table of Contents for current USCA classifications: 

42 USCA §§ 2000bb, 2000bb-l to 2000bb-4 
Enacting law: 


'ABLES 


Code Sections 
Housing Act 


Pub.L. 103-141, Nov. 16, 1993, 107 Stat. 1488 (5 § 504; 42 §§ 1988, 2000bb to 
2000bb^t) 

Amending laws: 

Pub.L. 106-274, J, 7, SeplNJg, 2000, 114 Stat. 806 (42 §§ 2000bb-2, 2000bb-3) 


Religious Land Use andlfiStttutj Qnali; 

Pub.L. 106-274, Sept. 22, 2000, 1 14 Stat. 
Short title, see 42 USCA § 2000cc note 


Enacting/Amending Acts 


p) 


Figure 2.4. 3. 3: The U.S.CA. Popular Names Table Entry 
for the Religious Freedom Restoration Act. 


Note that the Popular Names Table also provides researchers with citations 
to the enacting and amending session laws. Annotated codes also often 
provide separate tables that convert session law citations to code section 
citations. The other tables provided by codes work under similar principles 
as the Popular Names Table. 

2. 4. 3. 4 Using Code Sections 

Regardless of how a researcher finds a relevant code section, he then 
needs to apply it to his client’s problem. The first thing a good researcher 
does upon locating a potentially relevant code section is to read carefully 
the language of the law itself. (Note that annotated codes provide much 
more information than just the law itself. Please refer back to Figure 2.4.2 
for an illustration of the different pieces of information discussed here.) 
Reading the code section should alert the researcher as to whether or not 
the code section he found actually applies to his legal problem. 

After an initial read, a lawyer should then check to see if the language he 
just read was in force at the time of the actions that gave rise to his client’s 
problem. Fie does this by perusing the dates enacted/ amended that codes 
include immediately after the language of each section. Obviously, the 
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earliest date listed refers to the enactment of the law, while later dates refer 
to times later statutes amended the code section. The text of the code 
section reflects the changes made by the most recent listed amending 
statute. Therefore, if a client’s problem occurred prior to the most recent 
amendment, a lawyer would need to look at the version of the law in force 
at that time. Luckily, the dates amended following a code section also 
provide citations to the session laws that did the amending. The lawyer 
could then retrieve the appropriate session law by citation, as if he were 
retrieving a code section by citation, to obtain the law as written at the 
time of the facts giving rise to his client’s problem. 

However, looking backwards in time at changes to a code section when 
researching in print is not enough. A legal researcher must also look 
forwards in time, or “update” the law. This occurs because books are 
printed at a definite point in time. Because legislatures frequently pass 
statutes that amend code sections, invariably some printed code sections 
will have changed since the date when the volume they are found in was 
last published. Fortunately, legal publishers are aware of this possibility 
and have developed a system to alert researchers to changes in the law. 
They simply issue supplementary volumes containing the new language. 

Most annotated codes publish their supplementary updates as pocket 
parts, which are soft-bound pamphlets which dedicated library workers 
slide into a pocket at the back of the bound code volume. If enough laws 
change to the point that a pocket part becomes too thick to fit into a code 
volume comfortably, a publisher may issue a free-standing supplement 
(which would be located immediately to the right of its code volume on 
the shelf), or may simply republish the code volume in question. 

Pocket parts present code sections in the same order as their parent 
volume, but they do not reprint every section of the volume. If a code 
section does not appear in the pocket-part, then a researcher knows that it 
has not been updated through the publication date of that pocket part and 
can rely on the version found in the code volume proper. However, if a 
code section does appear in the pocket-part, then a researcher knows one 
of two things: either the text of the law has changed, or the publisher has 
seen fit to add more annotations to the particular section. If the law has 
changed, the new text of the code section will be provided in the pocket- 
part, and the researcher should use that language. If the text of the section 
itself does not appear, then the section appears in the pocket part because 
only the annotations have changed. Note that if a new section is added to a 
code after publication of its volume, it will appear only in the pocket part. 
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See figure 2. 4. 3. 4 for an illustration of the two different types of pocket part 
entries. 


507.020. Murder. 


Analysis 



NOTES 


56. Instructions. 

63. — Extreme Emotional Disturbance. 
66. — Lesser Offenses. 

68. Voluntary Manslaughter. 


Updated Annotations with 
no Change to Statutory Text of 

§ 507.020 

instruction as a codefendant because he was 
not standing in the codefendant&#8217;s shoes 
when he decided to start shooting and did not 
testify about his mental state at the time of the 
murders. Halvorsen v. Simpson, 2014 U.S. Dist. 

LEXIS 150549 (E.D. Ky. Oct. 22, 2014). 


56. Instructions. 

63. — Extreme Emotional Disturbance. 

Because there was no evidence that peti- 
tioner inmate was acting under the influence of 
extreme emotional disturbance (EED), the trial 
court’s decision not to give an EED jury instruc- 
tion was reasonable and did not relieve the 
state from proving each element of murder 
beyond a reasonable doubt. Although EED was 
included in the definition of murdser, the in- 
mate did not automatically deserve the same 

507.030. Manslaughter in the first 


66. — Lesser Offenses. 

68. Voluntary Manslaughter. 

Trial court did not err in rejecting defen- 
dant’s request for an instruction on first-degree 
manslaughter because the relatively minor dis- 
agreements defendant cited as the triggering 
event were not the types of enraging or inflam- 
ing events that could induce in the minds of a 
jury a reasonable belief that his judgment was 
overcome causing him to act uncontrollably. 
Spears v. Commonwealth, 448 S.W.3d 781, 2014 
Ky. LEXIS 608 (Ky. 2014). 


degree. 


f l 


Updated Statutory 
Text of § 507.030 


(1) A person is guilty of manslaughter in the first degree when: 

(a) With intent to cause serious physical injury to another person, he 
causes the death of such person or of a third person; 

(b) With intent to cause the death of another person, he causes the death 
of such person or of a third person under circumstances which do not 


constitute murder because he acts under the influence of extreme emotional 
disturbance, as defined in subsection (l)(a) of KRS 507.020; or 
(c) Through circumstances not otherwise constituting the offense of 
murder, he or she intentionally abuses another person or knowingly permits 
another person of whom he or she has actual custody to be abused and 
thereby causes death to a person twelve (12) years of age or less, or who is 
physically helpless or mentally helpless. 

(2) Manslaughter in the first degree is a Class B felony. 


History. Legislative Research Commission Note 

Enact. Acts 1974, ch. 406, § 62, effective (6/24/2015). 2015 Ky. Acts ch. 64, sec. 3 pro- 
January 1, 1975; 2015, ch. 64, § 2, effective vides that the amendments to this statute and 
June 24, 2015. KRS 507.010 made in 2015 Ky. Acts ch. 64, secs. 


Figure 2. 4. 3. 4: Sample Pocket-Part Entries. Preprinted from 
EexisNexis with permission. Copyright 2016 Matthew 
Bender & Company, Inc., a EexisNexis company. All rights 
reserved. 

Once a researcher knows that the text of a statute was current at the time of 
his client’s incident, a good researcher then takes a couple of more steps 
before moving on with his research. First, he will flip to the beginning of 
the chapter or sub-chapter that houses the section to see if any definitions, 
general provisions, or related sections apply to his issue. Second, he will 
make note of any annotations included for her section of interest. The 
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annotations may help him interpret or apply the statute he has found. They 
will also usually give him an entry point into case research, which we will 
cover in Chapter 3. 

2.5 Local Legislation 

In addition to creating their own laws, state legislatures also often delegate 
law-making authority to cities or other local government units within the 
state. Cities and other local units which have been delegated law-making 
power by the state are often referred to as municipalities or localities. 
Individual municipalities create their own processes of legislation in 
accordance with the state statute(s) creating the municipality. Lawyers refer 
to local legislation as ordinances rather than statutes. 

The major difference between a state statute and a municipal ordinance 
comes in applicability. A statute carries force of law throughout the state. 
Conversely, a municipal ordinance carries force of law only inside the 
boundaries of its municipality. 

Another major difference between statutes and ordinances becomes 
obvious when one compares the publications that house the respective 
sources of law. While municipal ordinances do tend to be organized 
topically into codes, the actual publication of physical copies remains less 
than regular. A couple of commercial publishers publish larger 
municipalities’ codes, 59 but often the codes of smaller municipalities exist 
only as self-created and promulgated documents. In fact, ordinance codes 
can be somewhat hard to find. Researchers sometimes may need to 
contact the issuing municipal government directly to find an up-to-date 
copy. 

Should a legal researcher get his hands on a municipal code of ordinances, 
he would interact with it in the same ways he would interact with other 
codes, as municipal codes typically feature indexes, tables of contents, and 
good topical organization. Ordinance research is often easier than that 
involving other codes as a matter of scale, since municipal codes often 
comprise only a single volume. 

Though municipal ordinances can be difficult to find and carry only 
limited applicability, they do carry the force of law in their municipalities 


59 Municode and American Legal Publishing dominate the ordinance-publishing 
business such as it is. The codes of ordinances published by these two companies 
do not feature annotations, as both companies generally operate on a low- 
overhead model. 
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through legislative delegation of authority. As such, lawyers need to be 
able to find ordinances affecting their clients, as they would statutes. Of 
course, both statutes and ordinances are subject to interpretation, as are 
constitutions. 

2.6 Interpreting Constitutions and Statutes 

As mentioned above, both constitutions and statutes tend to be broadly 
written in order to apply to a wide range of facts. They often lack specifics, 
and so lawyers must interpret them and how they will apply to a given set 
of facts. Often, lawyers look to judicial opinions that have already 
interpreted a statute for guidance on how to interpret that statute. We will 
cover finding judicial opinions in Chapter 3. 

However, occasionally a lawyer may encounter a statute that has not yet 
been interpreted by a court, and so may need to look for other sources to 
aid in interpretation. Similarly, a lawyer may face a situation in which all the 
judicial opinions side against his client and may be looking for an alternative 
way to interpret a statute or constitutional provision. In these situations, 
lawyers sometimes try to argue for an interpretation for an authority based 
on the intent of the body that created the authority in question. In order to 
support an intent-based argument, a lawyer will often look to the history of 
the authority’s creation for evidence of intent. 

2.6.1 Constitutional History & Framers’ Intent 

Constitutions typically come from constitutional conventions, which tend 
to publish records of their work beyond the constitution itself. 
Furthermore, to become binding as the ultimate source of law for a 
jurisdiction, that jurisdiction must ratify the constitution. Usually, some 
form of a jurisdiction’s legislature performs the ratification. Under some 
circumstances, researchers can look to the work product of the 
constitutional convention or of a ratifying body to help interpret a 
constitutional provision by attempting to determine the intent of the 
drafters or framers of the constitution. 

For a variety of reasons, most lawyers will never find themselves needing 
to look to framers’ intent. Most of the commonly-litigated constitutional 
provisions feature a significant number of cases interpreting them. Usually, 
lawyers prefer to rely on a reported case’s interpretation than to infer 
intent from the work product of a constitutional convention. Still, students 
may sometimes encounter references to framers’ intent in judicial opinions 
or scholarly works, so we will briefly introduce the major sources here. 
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The federal constitution came about as the result of a constitutional 
convention held in Philadelphia during the summer of 1787. 60 In addition 
to producing the Constitution itself, the convention produced various bits 
of work product. The bits of work product were later collected by 
historians and published as compilations. The most comprehensive and 
widespread of the compilations is Max Farrand’s The Records of the Federal 
Convention of 1789. 61 Following the convention, the Constitution faced a 
tough ratification campaign, which saw three of the convention delegates 62 
publish a series of essays arguing for ratification. Collectively those essays 
form the Federalist Tapers , 63 and judges deem them good expressions of 
framer intent. Furthermore, a historian named Jonathan Elliot collected 
documentation from the ratification debates that took place in the various 
state ratification conventions and published them in a work entitled The 
Debates in the Several State Conventions on the Adoption of the Federal Constitution 
(or Flliott’s Debates for short). 64 Together, these three works make 
researching federal framers’ intent relatively straight-forward, and 
researchers may find all three titles on the Library of Congress’s website 
(as well as in virtually every library system in the United States). 

State constitutions often feature similar documentations of history in 
terms of convention proceedings, but the availability of the proceedings 
may vary by state. Furthermore, many states have adopted different 
constitutions at different times, and so there may be more than one 
convention’s proceedings available. To research state constitutional 
history, a researcher should contact a reference librarian in his state of 
interest. 

A complicating factor about constitutions is that, because they are 
designed to be organic documents, they change over time through the 
amending process. If the constitutional issue being researched relates to 


60 See Catherine Drinker Bowen, Miracle at Philadelphia: the Story of 
the Constitutional Convention, May to September, 1787 (1966). 

61 Max Farrand, The Records of the Federal Convention of 1789 
(1911). 

62 Alexander Hamilton, James Madison, and John Jay. 

63 THE FEDERALIST Nos. 1-85 (Alexander Hamilton, James Madison, and John 

Jay)- 

64 Jonathan Elliot, The Debates in the Several State Conventions on 
the Adoption of the Federal Constitution as Recommended by the 
General Convention in Philadelphia in 1787 (1861). 
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one of the amendments, neither convention nor ratification documents 
will be of use to a researcher. Fortunately, though, the vast majority of 
constitutional amendments pass through a more rigorous version of the 
legislative process, and so their histories can be researched in similar 
methods to the legislative history of statutes, which we will cover in the 
next section. 

2.6.2 Legislative History & Legislative Intent 

A statute’s legislative history can serve as a source that will aid in 
interpreting the statute. Legislative history refers to the “proceedings 
leading to the enactment of a statute, including hearings, committee 
reports, and floor debates.” 65 Essentially, everything that happens to a 
proposed statute procedurally goes into its legislative history. Lawyers can 
sometimes use the legislative history to investigate the legislature’s intent 
in drafting the statute. A lawyer would then argue that the legislative intent 
indicates a particular interpretation of the statute. 

As the exploration of legislative intent is usually the end goal of 
researching legislative history, researchers will find some pieces of 
legislative history more helpful than others. After all, the legislative process 
typically involves several distinct steps in two separate houses, so finding 
something that indicates the intent of the legislature as a whole can be 
challenging. We will briefly introduce the types of documents researchers 
of legislative history are likely to encounter in order from those generally 
the most helpful for inferring intent to those less often used. 

2. 6. 2.1 Types of Legislative History Documents 

In order to appraise the relative weight of a piece of legislative history, a 
researcher needs to understand the basic legislative process. First, a 
legislator introduces a draft statute as a bill. Upon introduction of the bill, 
the leadership of the legislative house in which the bill was introduced 
assigns it to a relevant committee of that house for evaluation. The 
committee will look at the bill in some detail and may hold hearings to 
investigate the bill’s purpose or commission studies about specific effects 
the bill may have. If the committee passes the bill, it returns to the full 
legislative house for debate and consideration. After a bill passes one 
house, it will be introduced in the other legislative house to follow the 


65 Black’s Law Dictionary 1039 (10th ed. 2014). 
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same process . 66 Because bills are subject to amendment at pretty much any 
time of the process, it is unlikely that a bill will pass each house with the 
exact same language intact. To resolve differing language, legislatures 
generally form special committees with members from both houses, called 
Conference Committees. Once a Conference Committee agrees on a 
reconciled version, each house must pass the final, reconciled version of 
the bills they have already passed. Only then will the bill be sent to the 
executive to be signed into law as a statute . 67 

Given that legislatures contain multiple legislators all with their own beliefs 
and motives that can affect the steps of the process, speaking of legislative 
intent as a singular force may strike one as somewhat specious. In essence, 
every piece of legislation passed represents a compromise. Therefore, the 
intent expressed during the compromise stage of the process will be the 
strongest expression of intent a researcher will be able to find. For this 
reason, researchers of legislative history often look to Conference 
Committee materials first. Indeed, Conference Committee Reports 
detailing the actions taken by the Conference Committee on a particular 
statute usually provide the strongest expression of legislative intent . 68 

Sadly, Conference Committees do not create reports for every statute they 
consider, and not every statute requires a Conference Committee. 
Therefore, a researcher may or may not find a Conference Committee 
report for a given statute. If no Conference Committee Report is available, 
he should then try a Committee Report from one of the standing 
committees. Because the committee to which a bill is assigned looks at a 
bill more closely than the legislative house at large, the committee itself 
often expresses intent in recommending the bill to the rest of the 


66 Note that legislative procedures vary and also tend to be flexible. For instance, 
sometimes different, or even identical, versions of a bill may be introduced 
simultaneously in both houses. If they both pass, the legislature then can combine 
them instead of starting the process anew. 

67 Note that the executive possesses the options of not signing or vetoing the bill, 
in which case it would not become a statute, barring a veto override. 

68 Note that intent-inferring value does vary document by document. A researcher 
may find a Conference Committee Report that offers little interpretive value for a 
particular statute, while a different legislative history document for the same bill 
contains an express statement of intent. Generally speaking, though, a Conference 
Committee Report containing evidence of intent would be more persuasive than 
other documents, since the Conference Committee will have dealt most closely 
with what became the final version of the statute. 
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legislative house. Furthermore, legislatures such as Congress tend to have 
their own procedural rules requiring that standing committees be made up 
of members of both parties. As such, Committee Reports generally reflect 
the views of both the majority and minority parties on the committee and 
so may provide insight into the compromise that best embodies intent. 
However, because the committee will have considered an earlier, pre- 
conference version of a bill, researchers should ensure that any discussion 
of intent in a Committee Report refers to a portion of the bill that 
remained in the bill as it passed into law. 

Researchers may also encounter statutes for which there are no Committee 
Reports available from any legislative committee. Other pieces of 
legislative history may still provide glimpses of legislative intent. At the 
Federal level, Congress publishes a journal of its proceedings called the 
Congressional Record , which often preserves transcripts of debates on 
particular bills, as well as voting records on the same bills. By putting these 
two pieces of information together, a researcher might be able to 
determine which argument carried the day and then ascribe intent to that 
argument. Alternatively, a researcher might find multiple versions of a bill 
along with suggested amendments and attempt to infer intent from the 
changes made to the bill. Finally, a researcher may examine published 
Hearings or Committee Prints (studies commissioned by the committee 
considering a bill) in order to see what information Congress considered 
before passing a bill or to see what the stated purpose of a bill was. While 
it is somewhat tenuous to infer intent from Hearings or Prints, they may 
be able to show whether or not Congress considered a specific issue and 
may also describe the legislation’s general goal in the abstract. Note that all 
of the legislative documents described in this paragraph require inference 
and assumption in order to determine intent as it applies to the specific 
language of a statute. As such, these materials are much weaker than 
Committee Reports. 
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Type of Legislative 
History Document 

Brief Description 

Utility for 

Determining Intent 

Conference Committee 
Report 

Official report of the 
committee which 

reconciles differences 

between the bills 
passed by each house 

High — often contains 
express intent as 
related to the version 
of the bill that actually 
becomes a statute 

Committee Report 

Official report of 
whatever committee 

reviewed initial bill 

Medium — contains 
views of both parties 
and may contain 
express intent, though 
not usually as related to 
the final version of the 

bill 

Congressional 

Record/ Legislative 
Journal 

Official journal of the 
legislature which may 
contain records of 

debates or statements 
regarding a bill 

Low — may contain 
express statements of 
intent, but statements 
only attributable to 
individual(s) making 
statements; inference 
required to attribute to 
legislature at large 

Hearings 

Transcripts of hearings 
held by legislative 
committees studying 
particular bills 

Very low — will show 
an issue was brought to 
the legislature’s 
attention but intent 
about specific statutory 
language difficult to 
infer 

Committee Prints 

Published reports on 
an issue commissioned 
by legislative 
committees studying 
particular bills 

Very low — will show 
an issue was brought to 
the legislature’s 
attention but intent 
about specific statutory 
language difficult to 
infer 

Signing Statement 

Statement issued by the 
executive when signing 
bill into law 

V ery low — not actually 
from legislature 


Figure 2.6.2. 1 — Types of Legislative History Documents 
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In addition to the documents produced by the legislature, researchers of 
legislative history may sometimes also encounter signing statements. In 
order for a bill to become law, it not only must be passed by the legislature 
but must also generally receive the signature of the executive. When the 
executive signs a bill, he sometimes issues a signing statement, which is an 
expression of the executive’s understanding of legislative intent behind the 
new law. While this may seem like a strong, express statement of intent, 
note that it does not, in fact, come from the legislature. As such, it is not as 
good for a legislative intent argument as something actually produced by 
the legislature. 

Researchers of federal legislative history will encounter the types of 
materials described above somewhat regularly. However, states vary in the 
amount of legislative work product they publish. In fact, many states 
publish only a legislative journal and no reports of any sort. Therefore, 
before engaging in research of state legislative history, students should 
contact reference librarians from their state to determine what actually is 
available. 

Before a researcher can use legislative history to determine intent, she must 
first find what legislative history exists for the statute in question, so let us 
now turn to methods for finding legislative history documents. 

2. 6. 2. 2 Finding Legislative History Documents 

We have good news and bad news about researching legislative history. 
On the bad news side, a researcher never knows whether a legislature will 
have produced any legislative history documents for a given statute. Thus, 
researching a statute’s legislative history may sometimes prove fruitless. 
On the good news side, because a researcher will typically be looking for 
legislative history to help interpret a statute, he will have a logical starting 
point to his research. The statute itself will naturally limit the scope of his 
research. 

In order to conduct legislative history research on a statute, a researcher 
will need the session law or slip law citation for the statute in question. As 
discussed above, researchers typically find statutes via a topically organized 
code. The reason that codes do not work so well for legislative history is 
that most statutes produced by a legislature get divided into pieces in order 
to fit topically into the code. However, when the legislature considered 
and ultimately passed the statute, all the topical bits would have been 
considered together. Therefore, researchers will need the version of the 
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statute as it passed in order to pull all its associated legislative history 
documents. Luckily, the code itself provides citations to the session laws 
that enacted or amended a code section at the end of each code section. 

Once a researcher has obtained the citation information for the slip law or 
session law version of a statute, he can proceed in a couple of ways. First, 
he may find a compiled legislative history for his statute. Compiled 
legislative histories are similar to the compilations of historical 
constitutional documentation referenced in Section 2.6.1. Compiled 
legislative histories may exist as stand-alone works on a single topic, 69 but 
researchers may also find works that collect and publish multiple compiled 
legislative histories. Such collections — at least for Federal legislation— exist 
both in print and electronically. 70 

The dominant print source for compiled legislative histories is West’s 
United States Code Congressional and Administrative News (USCCAN). Before 
computers, USCCAN was the easiest way to locate federal legislative 
history. 71 Researchers would look up federal statutes by Public Law 
number, and the USCCAN entry for the Public Law in question would 
contain a selection of the more useful legislative history documents as 
chosen by a West editor. Note that USCCAN only provides select (as 
opposed to comprehensive) legislative histories and only on select statutes. 
Despite these limitations, USCCAN is useful and ubiquitous enough that 
it remains the Bluebook preferred source for many citations to legislative 
history. 72 

In addition to finding them in print, researchers can also find compiled 
legislative histories electronically. For instance, West includes an electronic 


69 See , e . g ., BERNARD D. Reams AND CHARLES R. HAWORTH, CONGRESS AND THE 
COURTS: A LEGISLATIVE HISTORY, 1787-1977: DOCUMENTS AND MATERIALS 
Regarding the Creation, Structure, and Organization of Federal 
Courts and the Federal Judiciary (1978). 

70 For a comprehensive bibliography of available compiled legislative histories, see 
Nancy P. Johnson, Sources of Compiled Legislative Histories: a 
Bibliography of Government Documents, Periodical Articles, and 
Books (2d ed. 2012). 

71 Note that in addition to its print form, USCCAN is now also published 
electronically on Westlaw. It remains a trusted and useful source for legislative 
history research in the computer era. 

72 See The Bluebook: A Uniform System of Citation R. 13.4, at 138, R 12.6, 
at 127-128, (Columbia Law Review Ass’n et al. eds., 20th ed. 2015). 
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version of USCCAN on its Westlaw platform. Similarly, HeinOnline 
provides a number of compiled legislative histories in electronic format. 
More information on using electronic research platforms will be provided 
in Chapter 5. 

Unfortunately, compiled histories are not available for every statute. In the 
event that a researcher needs to investigate the legislative history of a 
statute without an available compiled history, he will need to compile the 
materials himself. The amount, type, and format of legislative documents 
available vary gready by jurisdiction. At the Federal level, the Government 
Publishing Office produces a large selection of legislative documents that 
researchers can find in print or on microfiche 73 at a Federal Depository 
Library. 74 Legislative history documents for more recent statutes may also 
be found online at Congress.gov. 75 Alternatively, the private publisher 
ProQuest provides digitized Congressional documents from as early as 
1789 through electronic subscription services. 76 We will cover conducting 
electronic research in Chapter 5. 

State governments tend to publish significandy fewer legislative 
documents than the federal government, but the specific publication 
schemes vary by jurisdiction. To conduct legislative history research on a 
state statute, we encourage students to contact a law librarian in the 
relevant state. 

The legislative history documents described in this section can aid lawyers 
in interpreting statutes, the source of law created by the legislative branch. 
In the next chapter, we will turn our attention to another source of law: 
judicial opinions, which themselves often interpret statutes. 


73 In the event that students find themselves needing to consult microfiche or 
microfilm, just ask a reference librarian for help. 

74 The GPO maintains a list of libraries participating in the Federal Depository 
Library Program at http:/ /catalog.gpo.gov/ fdlpdir/FDLPdir.jsp. 

75 Congress.gov includes finding aids for legislative documents from 1973 
onwards that would make finding them in a Federal Depository Library easier, but 
only contains the full-text of documents from 1993 onwards. 

76 ProQuest’s subscription databases, such as Legislative Insight, are marketed 
mostly to research universities. The libraries of major public universities typically 
allow on-site use of subscription databases. 
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2.7 Concluding Exercises for Chapter 2 

Now that we have covered the basics of using codes for research, let’s try to 
do some actual legal research! The following exercises contemplate the use 
of print codes. Because most states tend to enact laws on similar topics, if 
you do not have access to a print code of any of the jurisdictions called for 
in these exercises, you may simply substitute the code of a jurisdiction for 
which you do have print access. 


2.7.1 Introductory Exercise on Code Research 

You are an associate at a mid-size law firm in Washington, D.C. Your 
managing partner comes to you to say that a client, an extremely wealthy 
woman who inherited an alcohol-distribution company, stopped in to 
request that the firm initiate divorce proceedings on her behalf. 
Apparendy, her significantly-older husband has become increasingly 
cantankerous and erratic following some failed political ambitions. In your 
client’s own words, “he’s just become too much of a maverick.” Upon being 
asked in which state the matrimonial residence was located, the client 
confessed that the couple often spend time apart but rotate monthly to 
dwellings in the following locales: 


Kahului, Hawaii 
Sedona, Arizona 
Key West, Florida 
Arlington, Virginia 


You have been tasked with finding statutory grounds for divorce in each of 
the jurisdictions listed. Please find the relevant code sections. 
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2.7.2 Intermediate Exercise on Code Research 


Dear Associates: 

We have recently been engaged by Bernard Brown, proprietor of Brown 
Books, to defend him in a misdemeanor prosecution in the state of 
Georgia. Brown Books is located in suburban Adanta and carries a variety 
of new and used books. Recently, Mr. Brown sold a number of copies of 
D.H. Lawrence’s Lady Chatterlej’s Lover to students at the local high school, 
who ranged in age from 14 to 16 years of age. Some of their parents got 
upset and the State of Georgia charged Mr. Brown with selling harmful 
materials to minors. This despite the fact that according to Mr. Brown 
(who emigrated from Ireland), “the bloody school assigned the bloody 
book! It’s art! It’s literature! The school library has a copy for Pete’s Sake!” 


Above all, Mr. Brown would like us to get an acquittal. 


I need you to: 

• Find the statute provision that prohibits the sale of harmful or 
obscene materials to minors. Does the Georgia code define 
“harmful materials”? 

• See if there is anything in the code that provides special protection 
for libraries. 

• Do you think we will be able to defend Mr. Brown successfully? 


Thanks, 


Mr. Partner 
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2.7.3 Advanced Exercise on Code Research 


Hello Team: 


We have been retained to represent Mr. Tyler Sangman in his upcoming 
federal criminal trial in the Northern District of Ohio. Mr. Sangman, a 
professional lobbyist and environmental activist, stands charged with the 
federal crime of committing an “attack to plunder a vessel.” The vessel in 
question, the S.S. Umlaut , was carrying replacement parts across Lake Erie 
for a chemical plant operated in western New York by industrial giant 
BADCO, Inc. Mr. Sangman allegedly used an inflatable motorboat to 
intercept the Umlaut off the coast of Ohio in order to disable its propeller 
system with plastic explosives. Unfortunately, the explosives were more 
powerful than intended, and the Umlaut sank to the bottom of Lake Erie. 
Using the United States Code Annotated, I need you to find the following 
information: 


Look up the federal code section criminalizing attacking vessels to 
plunder them under the piracy laws of the U.S. Would Sangman’s 
alleged actions qualify as a crime under the text of this code 
section? 

Look at the annotations. Do any suggest a case that might answer 
whether it matters that Sangman didn’t intend to profit from his 
actions? 

Do any annotations indicate whether we would be able to challenge 
federal jurisdiction over the crime, since the action occurred in 
waters adjoining Ohio? 

I know you’ll need to read the cases from the annotations for a 
definitive answer, but just going from the statute and its 
annotations, do you think we’ll have good news or bad news for 
Mr. Sangman? 


Thanks, 

Mr. Partner 


51 



2.8 Recommended CALI Lessons for Further Practice 


CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on constitutions, statutes, and codes touch upon material 
covered in this chapter. They would be a great place to start for students 
looking for further practice on the concepts introduced in this chapter! 


2.8.1 “How to Research American Constitutional Law” by 
Brian Huddleston 

Summary: an overview of researching federal and 
state constitutional law; contains references to 
materials that we cover in Chapters 3, 5, and 6, as 
well as what we covered here in Chapter 2 

Lesson ID: LR1 13 

URL: http://www.cali.org/lesson/9024 


2.8.2 “Introduction to State and Federal Statutes” by Mary 
Rumsey and Suzanne Thorpe 

Summary: a review of the different forms of 
publication statutes take 

Lesson ID: LWR15 

URL: http://www.cali.org/lesson/576 


2.8.3 “Forms of Federal Statutory Publication” by Elizabeth 
G. Adelman and Kristina L. Niedringhaus 

Summary: a review of the four publication forms of 
federal statutes 

Lesson ID: LWR30 

URL: http://www.cali.org/lesson/589 


2.8.4 “Codification” by Bill Taylor and Tina S. Ching 

Summary: an in-depth look at the code form of 
publication of statutes 

Lesson ID: LWR 16 

URL: http://www.cali.org/lesson/577 
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2.8.5 “Finding Statutes” by Kit Kreilick 

Summary: a review of the methods by which 
researchers End statutes; includes print methods 
covered in this chapter as well as electronic methods 
covered in Chapter 5 

Lesson ID: LR23 

URL: http:/ /www.cali.org/lesson/857 


2.8.6 “Updating Federal and State Statutes” by Rebecca S. 
Trammell and Ashley Krenelka Chase 

Summary: an overview of the processes by which 
researchers ensure that discovered statutes are up to 
date and still valid; also discusses electronic methods 
of updating statutes discussed in Chapter 5 

Lesson ID: LWR 24 

URL: http:/ /www.cali.org/lesson/584 


2.8.7 “Statutory Interpretation” by Ronald Benton Brown 

Summary: an introduction to the processes 
involved in interpreting state and federal statutes 
once found. 

Lesson ID: LCS03 

URL: http://www.cali.org/lesson/1058 


2.8.8 “Researching Federal Legislative History” by Nancy P. 
Johnson 

Summary: an introduction to the federal legislative 
process and the various congressional documents in 
a legislative history. Students will be introduced to 
free legislative databases on the Internet. Through 
various cases, students will see how the courts use 
congressional documents to interpret laws. 

Lesson ID: LWR 14 

URL: http:/ /www.cali.org/lesson/575 
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2.8.9 “Federal Legislative History Research — Compiled 
Legislative History” by Lee Peoples 

Summary: an introduction to the use of compiled 
legislative histories, both in print and electronically. 

The lesson builds on the lesson in “Researching 
Federal Legislative History.” 

Lesson ID: LR41 

URL: http:/ /www.cali.org/lesson/860 


2.8.10 “Reading Legislative History” by Lorelle Anderson 

Summary: an overview of how to read legislative 
history materials once gathered, with an eye towards 
determining or inferring legislative intent for a 
particular statute. 

Lesson ID: LR137 

URL: http:/ /www.cali.org/lesson/10765 
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Chapter 3 

Judicial Opinions & 
Common Law 


The law embodies the story of a nation’s 
development through many centuries, and it cannot 
be dealt with as if it contained only the axioms and 
corollaries of a book of mathematics. In order to 
know what it is, we must know what it has been, and 
what it tends to become. — Oliver Wendell Holmes, 
Jr., The Common Tmv 


It is a maxim among these lawyers, that whatever 
hath been done before, may legally be done again: 
and therefore they take special care to record all the 
decisions formerly made against common justice and 
the general reason of mankind. — Jonathan Swift, 
Gulliver’s Travels 


3.1 Learning Objectives for Chapter 3 

In working through this chapter, students should strive to be able to: 

• Appreciate how judicial opinions create legal rules through 
precedent. 

• Evaluate judicial opinions’ varying weight of precedential authority. 

• Use reporters to look up opinions by citation. 

• Evaluate the editorial content added to opinions by publishers of 
reporters. 

• Explain how the West Key Number/Digest System functions. 

• Use digests and reporters in combination to reconstruct the 
common law on a given subject. 
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3.2 Judicial Opinions and the Common Law 

As discussed in Chapter 1, both constitutional and statutory provisions 
generally consist of language too broad to be applied to specific facts 
without an act of interpretation. In the U.S. legal system, the judiciary 
serves as the primary interpreter of the law. 

Courts issue their interpretations as judicial opinions, which then act as 
precedent to create lasting legal rules. Sometimes (maybe even most of the 
time) lawyers will refer to opinions as cases. However “opinion” is a more 
precise term, as a single case can feature more than one opinion. Multiple 
opinion cases occur when not all the judges 77 hearing a case agree on the 
result. If a majority of judges agree, they will designate one of their 
members to issue a majority opinion, which is the strongest form of 
judicial precedent. If an individual judge disagrees with the majority 
opinion, she may issue a dissenting opinion. Similarly, if an individual 
judge agrees with the end result of a case, but not the legal reasoning that 
led to the result, she may issue a concurring opinion. Both dissenting 
opinions and concurring opinions may be cited as persuasive precedent, 
but neither will be as strong a precedent as a majority opinion. 

To further complicate matters, judges may “join” the opinions of their 
colleagues. In fact, the way a researcher can tell that a majority opinion is a 
majority opinion (other than by the fact it comes first in the write-up), is 
by seeing that a majority of the judges have joined it. Judges may also join 
dissents or concurrences instead of issuing their own. Furthermore, judges 
sometimes only join parts of an opinion, if they only agree with certain 
issues. After all the judicial maneuvering is said and done, sometimes a 
court will be left without a majority opinion but will have to issue a 
plurality opinion instead. Plurality opinions act as much weaker precedent 
than majority opinions. Thus, when a legal researcher finds a relevant 
opinion, she should pay attention as to its origins. 

Once issued, judicial opinions act as precedent for later courts, thus 
opinions provide their own legal rules that become part of American law. 
Lawyers call such judge-made rules “common law.” Common law can 
develop from a statute or constitutional provision by creating a standard 
interpretation of the same, or it can develop independendy of 
constitutions and statutes. Miranda Rights serve as an example of the 


77 Courts very as to whether they style their members as “judge” or as “justice.” 
For purposes of this chapter, “judge” will be used throughout. 
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former. The Fifth Amendment, in rather broad language, guarantees 
people accused of crimes the right of “due process .” 78 Miranda v. Arizona, a 
U.S. Supreme Court case, interpreted due process as requiring police to 
inform a suspect in custody of her constitutional rights before 
interrogating her . 79 Later cases applied that ruling as precedent and 
developed the law further by discussing what exacdy qualifies as “custody” 
or “interrogation .” 80 Thus, judicial opinions have created specific legal 
rules as a common law of the Fifth Amendment. 

Judge-made rules also exist independently of constitutional or statutory 
interpretation. Typically, these rules became articulated by judges prior to 
the widespread use of statutes. Most such rules were part of the body of 
English law that American colonists originally brought with them from the 
Old Country. Indeed, “common law” can also be used to refer only to the 
traditional, customary laws that developed in England . 81 Many English 
common law elements still persist in American law, especially in the fields 
of Torts and Property. 

Regardless of whether working on problems of statutory interpretation or 
application of historic common law rules, legal researchers tend to spend 
much of their time conducting case-based research. Researching judicial 
opinions tends to take more time than researching codes, as cases tend to 
be longer than statutes and also do not benefit from the inherent 
organization provided by the process of codification. Let us thus turn to 
how one goes about researching cases. 

As with statutes, the information systems for publishing judicial opinions 
came about before the advent of computers. When the legal publishers 
began providing electronic content in the latter part of the twentieth 
century, they imported the already-extant information systems to the new 
format. Thus, as we did with statutes, we will here introduce judicial 
opinions in their print format and will save electronic research for Chapter 
5. 


78 U.S. CONST, amend. V. 

79 Miranda v. Arizona, 384 U.S. 436 (1966). 

80 See, e.g., Maryland v. Shatzer, 559 U.S. 98 (2010); Rhode Island v. Innis, 446 U.S. 
291 (1980). 

81 For the multiple meanings of “common law,” see BLACK’S LAW DICTIONARY 
334-335 (10th ed. 2015). 
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3.3 Case Reporters 

The practice of republishing judicial opinions for dissemination and use 
has existed since medieval times . 82 However, prior to modern times, only 
select cases on pre-identified topics tended to be published . 83 Also, reports 
of opinions that were published tended to focus on limited geographic 
areas, leaving lawyers with far fewer precedents with which to work. The 
modern system of publishing judicial opinions began in the late nineteenth 
century when John B. West systematically collected appellate-level 
opinions and published them in multi-volume sets he termed “reporters.” 
West Publishing continues to publish the dominant amount of American 
caselaw to this day, and West’s reporters continue to see use. 

3.3.1 Types of Reporters 

West, and to a lesser extent its competitors 84 , produce several broad types 
of reporters. Simplest are jurisdictional reporters, which publish reported 
cases from a single jurisdiction. For instance, West’s Kentucky Decisions 
includes reported opinions from Kentucky state courts. Sometimes, the 
publisher limits the scope of jurisdictional reporters to opinions from a 
specific judicial level, as West does with its various reporters for federal 
cases. The Supreme Court Reporter, for example, republishes opinions only 
from the United States Supreme Court. Likewise, the Federal Keporter 
publishes opinions from federal Courts of Appeal, and the Federal 
Supplement publishes select cases from U.S. District Courts . 85 Some 
jurisdictions publish their own opinions in “official” reporters, the most 
notable being the United States Reports containing opinions issued by the 
Supreme Court of the United States and published by the Government 


82 See, e.g., Henrici Bracton, De Legibus et Consuetudinibus Angliae (c. 
1260 ). 

83 The official United States Reports was an exception to this trend, as it has always 
included every Supreme Court opinion issued. 

84 Because the term “lion’s share” does not even begin to do justice to West’s 
dominance of publishing judicial opinions, most of the discussion in this chapter 
will focus on West publications. 

85 Note that not all district court opinions are published. Trial level opinions, 
because they mix application of law with finding of facts, do not make as good a 
precedent as appellate opinions. Therefore, West only includes particularly 
significant district court opinions in the Federal Supplement. West also publishes the 
Federal Appendix which includes cases originally passed over for publication. 
Opinions in the Federal Appendix do not count as fully published opinions, per se, 
and so legal researchers should not rely on them as precedent. 
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Publishing Office. Official reporters generally work similarly to West’s 
jurisdictional reporters although without the helpful editorial material that 
West provides . 86 

In addition to jurisdictional reporters, West also publishes reporters that 
gather opinions from several different states into one series, called regional 
reporters. Please note that regional reporters exist as a publishing 
contrivance only. Therefore, just because two states’ judicial opinions 
appear in the same reporter, it does not mean that the opinions are in any 
way related. For instance, cases from Kentucky and cases from Texas both 
appear in the South Western Reporter, but opinions from Kentucky would 
carry no more weight in Texas than opinions from Maine, which are found 
in the Atlantic Reporter, would. 


86 Similar to statutes, researchers often find West’s unofficial reporters to be more 
useful than official reporters, due to the extra editorial content. 
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Regional Reporters (State Cases) 



National Reporter System Map 

thawing it* Wfctot «dud*d Ui aoch r*porltr 


Figure 3.3.1 : A Map of West’s Regional Reporter Systetn 

Beyond regional reporters, another instance exists in which legal researchers 
might find cases from multiple jurisdictions within a single reporter set. 
Sometimes publishers will create topical reporters, which gather opinions 
from all U.S. jurisdictions that touch upon the reporter’s central theme. For 
instance, West publishes the Education Emv Reporter, which contains a variety 
of state and federal cases dealing with issues of law as applied to the 
education profession. 

Note that legal researchers may often find the same judicial opinion in any 
number of reporters. For instance, a case dealing with education law from 
the Kentucky Court of Appeals could probably be found in the Kentucky 
Decisions, the South Wester Reporter, or the Education Eaw Reporter. Nothing 
about the opinion changes from reporter to reporter. In other words, it 
does not matter where a legal researcher finds a needed precedent, just that 
she does so. 
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3.3.2 Finding an Opinion in a Reporter 

As with statutes and codes, a legal researcher most easily retrieves an 
opinion from a reporter if she has a citation in hand. Unlike codes, 
however, reporters do not impose a topical organization upon the legal 
authorities they contain. Instead, reporters publish opinions in 
chronological order as courts hand them down. Therefore, obtaining a 
citation to a case takes on paramount importance. Lucidly, before engaging 
in case research, a good legal researcher will have checked for controlling 
statutes and made note of key case citations found in a relevant statute’s 
annotations, so it is not unusual to begin case research with a citation in 
hand. 

Case citation works very similarly to code citation. A citation to a case 
begins with a number, proceeds to an abbreviation, and then ends with 
another number. The first number in a case citation refers to the volume 
of the reporter in which the case appears. The abbreviation alerts 
researchers as to which reporter contains the case 87 , and the final number 
signifies the page of the reporter volume on which the case begins. For 
example, Rose v. Giamatti, 721 F. Supp. 906 (S.D. Ohio 1989) begins on 
page 906 of volume 721 of the Federal Supplement. Often, the first number 
of a case will be immediately followed by a comma and a second page 
number. The second page number acts as a “pin-cite” referring the reader 
to the specific page of the case on which the issue being cited is discussed. 
Going straight to a pin-cite may save a researcher time, though the whole 
case should be read for context, of course. 


87 See Figure 3.3.2 for a list of abbreviations to common reporters. 
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Abbreviation 

Reporter 

Cases Contained 

U.S. 

United States Reports 

U.S. Supreme Court 
(official version) 

S. Ct. 

Supreme Court Reporter 

U.S. Supreme Court 
(W est version) 

L. Ed. 

Supreme Court Reporter, 
"Lawyer’s Edition 

U.S. Supreme Court 
(LexisN exis version) 

F. 

Federal Reporter 

federal Courts of 
Appeals 

F. Supp. 

Federal Supplement 

federal District Courts 

So. 

Southern Reporter 

state courts from LA, 
MS, AL, FL 

P. 

Pacific Reporter 

state courts from AK, 
HI, CA, OR, WA, ID, 
NV, AZ, UT, MT, 
WY, CO, NM, ICS, 

OK 

s.w. 

South Western Reporter 

state courts from TX, 
AR, MO, ICY, TN 

A. 

Atlantic Reporter 

state courts from ME, 
VT, NH, RI, CT, NJ, 
DE, MD, DC, PA 

N.E. 

North Eastern Reporter 

state courts from IL, 
IN, OH, NY, MA 

N.W. 

North Western Reporter 

state courts from ND, 
SD, NE, MN, IA, WI, 

MI 

S.E. 

South Eastern Reporter 

State courts from WV, 
VA, NC, SC, GA 


. Figure 3.3.2: Commonly Used Reporters 


Note that when we speak of citations, we speak of them as referring to 
cases, not opinions. This is because all opinions issued in a case are 
published together as one unit in the reporter. Typically, however, a 
citation to a case will be alluding to the majority (or plurality, if that is the 
case) opinion of the court unless it specifically identifies a concurrence or 
dissent. 

A couple of other unique circumstances affecting case citation bear 
mentioning. First, sometimes cases appear in more than one reporter. 
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Thus, a legal researcher may encounter parallel citation, in which one case 
citation refers to multiple reporters. In this case, the researcher may pull 
the desired case from whichever of the referenced reporters strikes her as 
most convenient. Second, because book spines feature limited space, when 
a reporter set reaches 999 volumes, rather than try to squeeze an extra 
digit onto the spine, the publisher starts the numbering over. To avoid 
confusion when this happens, the reporter enters its “second series” (or 
third series in the case of an exhausted second series). Citations to reporter 
series other than the first include a notation to that effect next to the 
abbreviation of the reporter title. For example, F.2d refers to the second 
series of the Federal Reporter. Thus, citations truly make it easy for 
researchers to pull cases from reporters. 

3.3.3 Using a Reported Case 

Once a legal researcher locates a case in a reporter, she will, of course, be 
able to read all opinions issued in the case. However, reading full cases can 
be a time-consuming process. To increase the efficiency of legal research, 
West includes valuable editorial content for cases in its reporters, much as 
publishers of annotated codes do. 88 Figure 3.3.3 illustrates the editorial 
content provided by a West reporter. 

The first thing to note about a reported case (as lawyers call cases that 
appear in reporters) is that the actual judicial opinion does not start right 
away. In fact, the opinion will sometimes not start for pages! This happens 
because West places its editorial content before the opinions. This 
information is often introductory and allows the researcher to more quickly 
parse the content of the actual opinion. 


88 Note that the editorial content merely helps explain or interpret the case; it does 
not itself act as precedent. As such, lawyers never cite to editorial content but 
rather use it to understand and cite the case it accompanies. 
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Judges 


|Heading 



DANIEL v. COLLIER 

Cite as, Mich.App., 317 N.W.2d 293 

Jerome E. 


Mich. 293 


e DANIEL, Plaintiff-Appellant, 



Key Numbers 


Burns, Attorney, P. C. by 
Thomas D. Burkhart, Saginaw, for defend- 
ant-appellee. 


Walter F\ .COLLIER, Defendant-Appellee. 
Docket No. 54983. 

Court of Appeals of Michigan. 
Submitted June 9, 1981. 

Decided Feb. 2, 1982. 

Released for Publication March 31, 1982. 


Plaintiff brought paternity action. 
The Circuit Court, Saginaw County, Hazen 
R. Armstrong, J., granted defendant’s mo- 
tion for accelerated judgment, and plaintiff 
appealed. The Court of Appeals, Cav- 
anagh, J., held that the six-year statute of 
limitations governing paternity actions is 
not an unconstitutional violation of equal 
protection. 

Affirmed. 




J., and 
, JJ. 


CAV- 


P- 


Opinion of the 
Court 



Before DANHOF, C. 

ANAGH and FREEMAN < 

CAVANAGH, Judge. 

Plaintiff commenced a paternity action 
on March 5, 1980, alleging that defendant 
was the father of her child, who was born 
on December 18, 1973. Defendant respond- 
ed with a motion for accelerated judgment 
in lieu of an answer, raising the six-year 
statute of limitations defense, M.C.L. 
§ 722.714(b); M.S.A. § 25.494(b). The trial 
court granted defendant’s motion. Plain- 
tiff appeals as of right. 

Defendant in an affidavit accompanying 
his motion stated that he never acknowl- 
edged the child, never contributed to the 
child’s support, and had never been absent 
risdiction within the limitation 
intiff did not controvert these 


Synopsis 


1. Illegitimate Children ®=>31 

A challenged statute \^Hjch allegedly 
discriminates based upon illegitimacy must 
be substantially related to pennissible gov- 
ernmental interests. 

2. Constitutional Law <®=» 249(3 i 
Illegitimate Children <§=»31 

Six-year statute of limfeiti< 
ing paternity actions was not\u 
in light of state’s legitimate in' 
couraging stale or fraudulent 
did not violate equal protection 
spite fact that legitimate childrt 
maintain an action for support durii^ their 
entire minority. M.C. L.A. § 722.fl4(b); 
M.C.L.A.Const.Art. 1, § 

Amend. 14. 


facts but instead claimed that the limitation 
period was an unconstitutional violation of 
the equal protection clause of the United 
States Constitution, U.S.Const., Am. XIV, 
and the Michigan Constitution, Const. 1963, 
k art. 1, § 2. Plaintiff asserted that the limi- 
ation period of the paternity act unreason- 
limits an action for support of an ille- 
g *>^ate A. L v F ear P ei *iod when 

naintain an action 



Headnotes 


Robert L. Kaczmarek, Prosecuting Atty. 
and Roy DeGresero, Asst. Prosecuting 
Atty., Saginaw, for plaintiff-appellant. 

* Donald R. Freeman, 7th Judicial Circuit Judge, 
sitting on Court of Appeals by assignment pur- 


-for support during their entire minority. 
The trial court disagreed. We affirm the 
trial court’s decision. 

M.C.L. § 722.714(b); M.S.A. § 25.494(b) 
provides: 

“Sec. 4. (a) A proceeding in accord- 
ance with this act shall be brought by the 
mother, the father or the department of 
social services as provided hereafter. 
Complaints shall be made in the county 
where the mother and child or 1 of them 
reside. If both the mother and child re- 

suant to Const. 1963, Art. 6, Sec. 23, as amend- 
ed 1968. 


Figure 3.3.3: A Case as it Appears in a West Reporter 


The first bit of information a reported case gives to a researcher comes in 
the heading of the case. The heading includes the case name, the name of 
the court that heard the case, the docket number assigned by the court, and 
any relevant procedural history for the case. A short synopsis of the case, 
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including the holding of the majority opinion, immediately follows the 
heading. Thus, before reading an entire opinion, a legal researcher can make 
an advance determination as to its worth by scanning the heading and 
synopsis. 

After the synopsis, West provides the most useful of the editorial content 
included in reporters: headnotes. Headnotes identify specific legal issues 
addressed in the opinion(s) of the case. Thus, a researcher can tell at a quick 
glance whether the issues she wants were considered in a case. 
Furthermore, West includes notes within the text of the opinion(s) 
indicating where in the opinion(s) the court considered the specific issues 
described by the headnotes. 

In addition to helping the researcher identify legal issues within an opinion, 
West’s headnotes provide the ability to find other cases that discuss the 
same issue. West assigns a “topic and key number” to every headnote its 
editors create. Each key number refers to a specific legal issue found in the 
jurisprudence of its accompanying topic. Different judicial opinions that 
discuss the same issue will all receive the same corresponding topic and key 
number. To find other cases with the same topic and key number, a legal 
researcher turns to the other major type of West publication for case 
research: the digest, which we will discuss in section 3.4. 

3.3.4 Unreported Cases & Court Dockets 

Not all cases heard in the United States make it into a reporter. Cases will 
be passed over for inclusion in a reporter for a variety of reasons. First, 
cases from trial-level state courts tend to focus more on findings of fact 
rather than on determinations of law, and so are usually not published. 89 
Second, sometimes a judge, even at the appellate level, will indicate in an 
opinion that it is not for publication. She may do this if the case breaks no 
new ground legally and so adds nothing to the precedents on which it was 
decided. Alternatively, the facts in the case may be unique or bizarre enough 
that the judge thinks creating a precedent from the case might cause havoc 
with other precedents. Whatever the reason behind not being included in a 
reporter, though, lawyers deem opinions issued in unreported cases to be 
“unpublished” and do not view them as having full precedential value. Note 
that West’s Federal Appendix reports cases that were originally passed up for 


89 The same holds true for some federal district court cases, though West 
publishes federal district opinions that do make determinations of law in the 
Federal Supplement as discussed above in section 3.3.1. 
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publication in West’s other reporters. As such, researchers should view 
cases from the Federal Appendix as unreported, and should view their 
opinions as unpublished, to be used only with extreme caution. 

In fact, until relatively recently, courts only allowed citation to unpublished 
opinions in very limited circumstances. However, with the advent of 
computer-assisted legal research (which will be discussed in Chapter 5), 
unpublished opinions have become somewhat easier to find. As a result, in 
2006, the Supreme Court of the United States adopted a rule permitting the 
citation of unpublished federal opinions in federal courts, provided that the 
unpublished opinions were issued in 2007 or later. 90 Most states now make 
similar provisions, though the exact details vary. Researchers should check 
the court rules of their jurisdiction before using an unpublished opinion to 
ensure doing so is permissible. 

The reason that courts traditionally treated unpublished opinions with 
skepticism derives from the difficulty in finding unpublished opinions prior 
to the electronic research era. Because the primary way of finding precedent 
in print was through the use of the reporter and digest system, any case not 
included in a reporter would have been overlooked by the majority of 
researchers. 91 In fact, prior to the computer age, the primary way of 
obtaining an unpublished opinion was to retrieve it from the court docket 
at the court that heard the case. 

Court dockets are records kept by the court of proceedings in a particular 
case. For the legal researcher, dockets can be a treasure trove of 
information because they typically note all the documents, or court filings, 
submitted by parties or produced by the court related to that case. In 
addition to the final opinion, a researcher may be able to see the briefs 
(written arguments) submitted by both parties, the motions they made in 
court, exhibits presented, court orders on motions, any final court orders 
regarding the proceedings, and more. 

An enterprising researcher can explore other uses for dockets beyond 
gathering more information about an individual case. She can use dockets 
to find examples of motions, arguments, and other documents related to a 
particular legal issue and use them to inform her own legal documents. If 


90 Fed. R. App. P. 32.1. 

91 Cases appearing in the Federal Appendix can be found via a print digest, but 
these represent a very small percentage of the unpublished cases out there and do 
not, of course, include any state cases. 
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a case involves a corporation, sometimes it must reveal information to the 
court that they otherwise would never disclose to the public. A researcher 
could potentially use documents submitted to the court to find out about 
financial issues within the company, confidential information regarding 
patents, or other useful information. 

Nowadays many courts provide online access to their more recent dockets, 
and researchers can generally find court filings electronically using the 
major legal research platforms discussed in Chapter 5. However, some 
states do not put their dockets online, or sometimes a researcher may wish 
to look at a docket that predates electronic filing. In order to obtain 
materials from a docket unavailable electronically, a researcher should 
contact the clerk of the court that heard the case in question. 

Generally speaking, though, published opinions are much more valuable to 
a legal researcher than unpublished opinions or court filings. Let us now 
turn to the tool that allowed lawyers to find published opinions on 
particular topics prior to the invention of computers: the digest. 

3.4 Digests 

Digests, though themselves large multi-volume sets, act as topical indexes 
to the even more voluminous reporter sets. Remember, reporters 
themselves lack topical organization — the lengthy nature of judicial 
opinions would make any such internal organization highly impractical — 
and instead work with the external organization provided by digests. 
Likewise, digests do not reproduce judicial opinions, but provide short 
summaries of cases and citations to the same organized by topic. Thus, 
both reporters and digests are of limited use without the other. 92 

3.4.1 Types of Digests 

For the most part, West publishes the same types of digests as it does 
reporters, though there are some key differences in coverage between the 
two types of publication. Like reporters, digests come in jurisdictional, 
regional, and topical varieties. Additionally, West publishes general digests 
that can potentially lead researchers to opinions issued in any jurisdiction 
in the U.S. 


92 Note, however, that a digest can also be used effectively with an electronic 
database of cases. The basic steps would be the same except that instead of 
pulling a case from a reporter, the researcher would retrieve the case by entering 
its citation into a legal search engine. 
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Legal researchers probably use jurisdictional digests more than any other 
type. West publishes jurisdictional digests for most individual states and 
the District of Columbia. 93 State digests, unlike state reporters, include 
references to both state cases and related federal cases that originated in 
the state in question. In addition to individual state digests, West publishes 
a number of federal digests. Some, like the Supreme Court Digest, index cases 
from a single court. However, the Federal Practice Digest leads researchers to 
published opinions issued by any federal court, regardless of level. 

West also publishes several regional digests that mostly correspond to the 
regional reporters. Note, however, that not every regional reporter benefits 
from a companion regional digest. 94 Regional digests lead researchers to 
opinions issued by state courts for the same states covered by the 
corresponding reporter. 

As West publishes topical reporters, so too does it publish topical digests 
to accompany the reporters. For example, lawyers working for a university 
might consult the education Daw Digest in combination with the education 
Faw Reporter. 

In addition to the types of digests corresponding to types of reporter, 
West publishes the General Digest , which can potentially lead researchers to 
opinions from any U.S. jurisdiction. Because of the sheer amount of 
information involved in such an undertaking, West periodically publishes 
the Decenniel Digest , 95 When a new edition of the Decenniel Digest appears, 
the General Digest then starts anew. Thus, if depending on a one-stop- 
shop approach to researching with digests, lawyers must consult both the 
Decenniel and General Digests. 96 


93 West does not publish a digest for Delaware, Nevada, or Utah. To find 
opinions from these jurisdictions using only print sources, researchers would need 
to consult the relevant regional digest or the general digest. 

94 West never published a digest for the South Western Reporter. Furthermore, West 
has discontinued the North Eastern Digest and the Southern Digest. Researchers in 
jurisdictions covered by those regions would need to consult the relevant state 
digest or the general digest in order to find opinions using print sources. 

95 Although the period between publications of the Decenniel Digest used to be 10 
years, as suggested by the title, in modern times of heavy case loads, West now 
publishes it more often. 

96 Indeed, they should probably consult the Centenniel Digest, which predates the 
Decenniel Digest, as well. 
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Fortunately, all of West’s digests use the same system, the topic and key 
number system. Thus, once an aspiring legal researcher learns to use one 
digest, she will be able to use all of them. 

3.4.2 Using Digests to Find Opinions 

As discussed above in section 3.3.3, West editors assign a topic and key 
number to every headnote they create upon reading cases. Each key 
number corresponds to a specific issue within its topic, and judicial 
opinions that discuss the same issue will feature the same topic and key 
number. Please note that each topic in the system begins with key number 
1. In other words. West reuses numbers, so knowing key numbers without 
knowing the corresponding topics does researchers litde good. 

If, however, a legal researcher knows the topic and key number that 
correspond to the issue for which she is looking, she can simply look up 
the topic and key number in a digest and retrieve a list of cases that have 
considered the issue in question in the jurisdiction(s) covered by that 
digest. Furthermore, the digest provides brief summaries of each case so 
that the researcher can make an informed decision as to which cases she 
wants to pull from their respective reporters first. Figure 3.4.2a provides 
an example of a typical digest entry. 

As a caveat , many West digests have started over in new series, much like 
the West reporters. For instance, the Kentucky Digest 2d continues the 
Kentucky Digest. Similarly, the Federal Practice Digest is now onto its 5th 
series. 97 The key fact to remember about digest series is that they are not 
cumulative. Therefore, in order to find judicial opinions from the whole 
range of years available, a researcher must consult all the various series of a 
particular digest. West publishes an editorial note at the beginning of each 
volume of a digest providing researchers with notice of the year-range 
covered by that particular series of the digest. 


97 The Federal Practice Digest 5th is actually the sixth series of the title, as the original 
Federal Practice Digest replaced the precursor Federal Digest. 
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Figure 3.4.2a: Sample Entry from the Federal Practice 
Digest 5th 


Digests act as a powerful tool for finding judicial opinions, but to use them 
a legal researcher must know the topic and key number that correspond to 
the legal questions he wants answered. Fortunately, appropriate topics and 
key numbers can be discovered in several ways. 
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First of all, as discussed above, every headnote attached to a West-reported 
case features a corresponding topic and key number. Therefore, if a 
researcher has discovered one opinion on point, she can lift topics and key 
numbers from headnotes of interest to discover other cases addressing the 
same point of law. Similarly, if a researcher has found a relevant statute in 
an annotated code published by West, then the annotations will likely alert 
her to any relevant topics and key numbers. 

Fortunately, even if a researcher does not already have a topic and key 
number in mind, West digests provide ways to find topics and key numbers 
of interest. First, at the end of every digest, a researcher will find an index, 
termed the Descriptive Word Index, which works almost identically to the 
indexes accompanying codes. A researcher would look up a general term 
that covers the legal issue in question. Instead of code sections, however, a 
digest’s index lists topics and key numbers for the various issues and sub- 
issues. Once a researcher has looked up a term in the index to discover its 
topic and key number, she can then look up that topic and key number in 
the corresponding main volume of the digest for a list of cases related to 
the issue. Note that the index itself does not provide case citations; it must 
be used in conjunction with the main volumes of the digest. 

In addition to providing indexes for digests, West divides all of American 
law into topics, which it fits into an overarching Outline of the Law. 
Indeed, the topics from this outline are the same that accompany key 
numbers, and West places the key numbers themselves onto the outline. 
West publishes its general outline of the law at the beginning of digest 
volumes. Additionally, in front of each topic in the digest, West provides a 
more detailed outline of that specific topic. Thus, legal researchers possess 
the option of browsing through West’s outlines to narrow in on a specific 
issue’s topic and key number, much as researchers might use a code’s tables 
of contents to narrow in on specific sections. Figure 3.4.2b gives readers an 
idea of what West’s Outline of the Law looks like. 
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[Topic 



ADMIRALTY 

SUBJECTS INCLUDED 

Administration of the maritime law, general or local, as a distinct system of 
jurisprudence, by courts of admiralty 
Nature, grounds, limits, and subjects of jurisdiction of admiralty in general 
Procedure peculiar to suits in admiralty 


SUBJECTS EXCLUDED AND COVERED BY OTHER TOPICS 


Organization and general conduct of business of courts of admiralty see FEDERAL 
COURTS 

Particular subjects of admiralty jurisdiction, see SHIPPING, SEAMEN, PILOTS, 
TOWAGE, WHARVES, INSURANCE, WATER LAW, COLLISION, MARI- 
TIME LIENS, SALVAGE, and CRIMINAL LAW 

For detailed references to other topics, see Descriptive- Word Index 


Cross-references 
to Related Topics 


Summary of Topic 
Outline with 
Corresponding Key 
Numbers 


Analysis 

I. JURISDICTION, ®=>l-25. 

II. REMEDIES AND PROCEDURE IN GENERAL, ©=>26-39. 

III. PARTIES, PROCESS, CLAIMS, AND STIPULATIONS OR OTHER SECURITY, 

©=>40-58. 

IV. PLEADING, ©=>59-71. 

V. MOTIONS, ©=>72. 

VI. EVIDENCE, AND TAKING AND FILING PROOFS, ©=>73-77. 

VII. PRELIMINARY PROCEEDINGS, ©=>78. 

VIII. HEARING OR TRIAL, ©=>79-81. 

IX. REHEARING OR NEW TRIAL, ©=>82. 

X. COMMISSIONERS AND PROCEEDINGS BEFORE THEM, ©=>83-87. 

XI. DECREE AND ENFORCEMENT THEREOF, ©=>88-101. 

XII. APPEAL, ©=>102-120. 

XIII. COSTS, ©=>121-127. 


I. JURISDICTION. 

©=>1. Nature, grounds, and scope in general. ^ 

(.5). In general. 

(1) . Jurisdiction in general. 

(2) . Equitable jurisdiction; injunctions. 

(3) . Ancillary and incidental jurisdiction and jurisdiction of entire contro- 

versy. 



- Key Numbers and 
Corresponding Issues 


Figure 3.4.2b: An Excerpt of West’s Outline of the Eaw as 
found in the Federal Practice Digest 5th 


By using the Descriptive Word Index or the Outline of the Law, researchers 
can identify relevant topics and key numbers they can then use to find case 
citations, which in turn would allow the researcher to pull relevant judicial 
opinions. Of course, the opinions themselves may lead the researcher to 
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additional topics and key numbers of interest through the headnotes 
provided by West. Researchers may then look up the additional topics and 
key numbers in a digest in order to find additional cases. Thus, the topic 
and key number system provides a powerful tool for researchers to find 
judicial opinions. 

West digests also provide a couple of other ways to find cases in addition to 
the topic and key number system. First, digests contain Tables of Cases 
volumes that allow researchers to look up cases by the name of either party. 
Second, digests contain Words and Phrases volumes, which allow 
researchers to look up a specific word or phrase to find opinions using that 
exact word or phrase. Both Tables of Cases and Words and Phrases 
volumes, unlike the topic and key number volumes, will provide case cites 
in addition to the topics and key numbers assigned to the case. While a 
researcher would need more starting information to use either of these 
types of volumes, they do provide an alternative access point to caselaw for 
print researchers and demonstrate the comprehensiveness of West’s digest 
and reporter system. 

In fact, as discussed above in section 3.3.4, West’s digest and reporter 
system acted as the sole means of finding precedent for so long that courts 
deem opinions not published in one of West’s reporters to be less than fully 
precedential. In the modern era of electronic legal research, lawyers more 
often encounter such “unreported” opinions. Lawyers need to react to such 
opinions with caution and to avoid using them as key precedent. Indeed, 
most courts will only consider unreported opinions under certain 
circumstances. To determine if a court will consider an unreported opinion, 
legal researchers should consult the court rules for the jurisdiction in 
question. 98 Thus, understanding West’s reporter and digest system remains 
important even when conducting electronic legal research. 

3.4.3 Updating Digests 

When a researcher uses a print edition of a digest, she should keep in mind 
that, like all print materials, individual digest volumes describe the state of 
the law at a particular moment in time. By its very nature, however, 
American law constantly changes with every new judicial opinion 


98 Commercial legal publishers generally provide a jurisdiction’s Court Rules at the 
end of its code. Legal researchers may thus find specific court rules by the same 
methods, described in Chapter 2, with which they would find code provisions. 
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published. Thus, it becomes necessary for legal researchers to update the 
information found in print digests. 

Because lawyers desire consistency in legal publishing, just as they desire 
consistency in the law, the primary means of updating the information in 
digests takes the same form as the primary means of updating the 
information in annotated codes: the pocket part. In fact, pocket parts for 
digests work in exactly the same way as pocket parts for codes." If a topic 
and key number appears in the pocket part, then something about it has 
changed since publication of the main volume. If a topic and key number 
does not appear in the pocket part, then nothing changed since the 
publication of the main volume. Additionally, West may have created a 
new topic and key number since publication of the main volume. In this 
instance, the topic and key number will appear in its entirety in the pocket 
part and not at all in the main volume. 

West actually updates the Outline of the Law governing the topic and key 
number system quite frequendy. Legal rules or issues may fall out of use, 
and so key numbers may be dropped. More often, opinions introduce new 
rules or issues, resulting in the addition of new key numbers. Furthermore, 
sometimes judicial opinions take a rule from an earlier opinion and expand 
upon it, or break it into multiple rules. When this happens, West may need 
to adjust its numbering. When an area of law changes sufficiently, West 
may even renumber an entire topic. 

Renumbered topics often confuse law students who are new to legal 
research. Feelings of frustration may occur when a student has identified a 
relevant topic and key number from an old case headnote only to discover 
that the digest no longer contains that topic and key number. Students 
should not panic when this occurs, though, because West includes key 
number conversion charts at the beginning of every topic which has been 
renumbered. 


99 Also like pocket parts for codes, pocket parts for digests will be replaced by 
softbound supplements should they become too big to fit in a bound volume. 
Eventually the bound volume itself will be replaced. 
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CONSTITUTIONAL LAW 


Former 

Present 

CONSTITUTIONAL 

CONSTITUTIONAL 

LAW 

LAW 

Key Number 

Key Number 

224(5) 

. . 3414, 3417-3420, 3444 

225(1) 

. . 3037, 3480, 3481, 3488, 


3512 

225(2) 

3482, 3483 

225.1 

. . 3192, 3476, 3738-3740, 


3767 

225.2(1) 

3068, 3635, 3637 

225.2(2) 

3636, 3640, 3642 

225.2(3.1) 

3239, 3644, 3648 

225.2(4) 

3366, 3367 

225.2(5) 

3645, 3646, 3650 

225.2(6) 

3652-3655 

225.3(1) 

3657 

225.3(2.1) 

3658(1) 

225.3(3) 

3658(1, 3) 

225.3(4) 

3658(3, 4) 

225.3(5) 

3285, 3658(5) 

225.3(6) 

3658(1, 5) 

225.3(7) 

3658(5) 

225.3(8) 

3658(6-8) 

225.3(9) 

3658(8) 

225.3(10) 

3658(9) 

225.3(11) 

3658(10) 

225.3(12) 

3669 

225.4 

3368, 3676, 3677 

225.5 

. . 3184, 3496, 3509, 3510 


. Figure 3.4.3: Excerpt from West’s Kej Number 
Translation Table for Constitutional Eaiv 


Note that one old key number often becomes multiple key numbers in 
renumbered topics. Researchers should look at each of the new topics to 
understand how the law has changed. Note also that West includes key 
number conversion charts that operate in the reverse direction, i.e. new key 
numbers to old key numbers. West does so because, to find older cases on 
an issue, a researcher may need to consult earlier series of a digest, since 
digests are not cumulative. Naturally, the older digest series would not use 
the new numbering scheme. 100 


100 Although exceptions exist, West typically does not continue to issue pocket 
parts for non-current digest series. 
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3.5 Subsequent Treatment of Judicial Opinions 

Of course, changes in the law, by definition, affect not only legal 
publishing but also the actual law itself. As we have seen, the precedential 
weight of judicial opinions varies. Furthermore, subsequent treatment of 
an opinion, by later opinions or by legislatures, often affects the 
continuing utility of the rules contained in the opinion. Thus, finding and 
reading an opinion, merely represent the first steps in case-based research; 
a lawyer must also evaluate an opinion’s applicability to her client’s 
circumstances in light of the treatment the opinion has received since it 
was issued. 

Subsequent treatment of an opinion ranges from positive to negative. On 
the positive side, later opinions may discuss, explain, or cite an earlier 
opinion. If a later court cites an opinion on a specific point, it has 
implicitly approved the legal rule from the earlier opinion. Such positive 
citations tend to increase the precedential value of opinions. 

Judicial opinions also sometimes suffer negative subsequent treatment. For 
instance, a holding may be overturned in whole or in part by a higher 
court. Furthermore, appellate courts may overturn their own earlier 
decisions. A famous example of this occurred when Brown v. Board of 
Education overturned the earlier Supreme Court decision, Plessy v. 
Ferguson . 101 Sometimes, a later court may limit or abrogate an earlier 
opinion without explicidy overturning it. Similarly, if a legislature dislikes a 
rule from a particular judicial opinion, it can pass a statute changing the 
law that the opinion had interpreted. The statute would then take 
precedence over the opinion. Lawyers refer to opinions thus affected as 
having been superseded by statute. 

Finally, later judicial opinions may “distinguish” an earlier case. 
Distinguishing lies somewhere in between positive and negative treatment. 
An opinion that distinguishes an earlier opinion essentially recognizes the 
rule from the earlier opinion as valid but goes on to state that the rule 
should not apply in the current case because of different material facts. On 
the one hand, the rule from the earlier opinion remains valid. On the other 
hand, the rule now only applies to an at least somewhat limited set of 
facts. The more times an opinion has been distinguished, the narrower its 
factual application tends to be. Legal researchers who discover a 


101 Brown v. Board of Education, 347 U.S. 483, 494-495 (1954) (overruling Plessy 
v. Ferguson, 163 U.S. 537 (1896)). 


76 


distinguished opinion should carefully evaluate whether their clients’ facts 
fall closer to the original opinion or closer to the distinguishing opinion. 

Obviously, then, legal researchers need to be able to find the subsequent 
treatment of an opinion. Historically, lawyers used a print publication 
called Shepard’s Citations to evaluate the subsequent history of an 
opinion . 102 Using Shepard’s Citations in print involved looking up a citation 
in a bound volume that contained a chart of citing opinions, along with 
symbols indicating how the later opinions treated the earlier one. 
Researchers would then look up the citation in a series of supplements 
that updated the bound volume. The process was fairly inefficient, and in 
the twenty-first century, lawyers obtain synopses of opinions’ subsequent 
treatment almost exclusively electronically . 103 Electronic methods of 
checking an opinion’s subsequent history will be covered in depth in 
Chapter 5 . Because of the near-total predominance of electronic citators in 
modern legal practice, Shepard’s in print will not be covered in this work. 
However, students should be aware that accounting for the subsequent 
treatment of precedents has always been a part of the practice of law in the 
United States. Furthermore, they may occasionally see references to the 
updating service of the pre-computer era: Shepard’s Citations. 

Thus, legal publishers provided tools that enabled lawyers to effectively 
research judicial opinions long before the advent of computers. Use of 
these paper-based tools generally consumed a significant amount of time, 
and so their use by lawyers has tapered since the advent of computer 
assisted legal research. However, the electronic platforms themselves rest 
upon the base organization developed for print. As such, aspiring legal 
researchers should ensure that they understand the way the paper-based 
systems function. 


102 Note that Shepard’s Citations could also be used to find subsequent treatment of 
statutes, though the fact that statutes were published with annotations made this 
somewhat less necessary as an extra step. 

103 Note that one of the available electronic services for doing so is, in fact, 
Shepard’s , now available on Lexis Advance. 
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3.6 Concluding Exercises for Chapter 3 

Now try your hand at using digests and reporters to find relevant judicial 
opinions. As with statutes, if you do not have access to a particular print 
source for the jurisdiction called for by an exercise, try substituting a 
jurisdiction to which you do have access. 

3.6.1 Introductory Exercise on Case Research 

Hello Team: 

We have been retained by Molly Lancaster-Ferguson, owner of Awesome 
Antiques, to defend her from a pending Federal prosecution. The federal 
charges stem from an isolated incident in which Ms. Lancaster-Ferguson 
sold an original 1861 Enfield Rifled Musket (a single-shot, muzzle-loading 
rifle manufactured in Enfield, England, and imported/ smuggled in large 
quantities to arm Confederate troops during the Civil War), which she had 
found at a garage sale, to an undercover federal agent posing as an online 
buyer. To the extent of her recollection, the incident in question is the 
only time that Ms. Lancaster-Ferguson has ever sold a firearm, and she 
was unaware that it was illegal to do so. The federal authorities have 
nonetheless charged her with violating a federal law that requires all 
dealers of firearms to be properly licensed. She is set to be tried in the 
Eastern District of Kentucky. 

Use the Federal Practice Digests (potentially more than one series) to look 
into the following: 

1) Find me a case, preferably binding, on whether an individual who 
does not know dealing in weapons without a license is against the 
law can be convicted of the same. 

2) Are there any federal cases, binding or persuasive, that have held 
that one isolated gun sale does not amount to “engaging in the 
business of dealing in firearms without a license”? 

3) Based on your findings, do you think it is likely that we can 
ultimately get an acquittal? 

Thanks, 

Ms. Partner 
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3.6.2 Intermediate Exercise on Case Research 

Hello Team: 

One of our best clients, Robert Standersen, has made a slightly unusual 
request of us. Normally, we handle corporate law issues for his orthodontist 
practice. However, he has asked that we defend his twin children, Brian and 
Yvette in a criminal conspiracy action being prosecuted by the 
Commonwealth of Kentucky. 

Brian and Yvette are seniors at Tates Creek High School. They were 
arrested while playing hacky-sack in the parking lot of Henry Clay High 
School last Thursday night at 11:30 pm. Two other Tates Creek High 
students, Vic Vandal and Hal Hooligan, were also arrested at approximately 
the same time. Vandal and Hooligan were caught exiting the locked 
building of Henry Clay High School in possession of crowbars and several 
soccer championship trophies stolen from display cases in the school’s 
hallway. 

Neither Vandal nor Hooligan implicated the Standersen twins in the 
burglary, so the state’s case of conspiracy to commit burglary against the 
twins consists solely of the following pieces of circumstantial evidence: 

• Brian and Yvette are classmates of Vandal and Hooligan at Tates 
Creek High School and were found at the scene of the crime. 

• Tates Creek and Henry Clay are soccer rivals. Their annual game 
occurred the night after the incident in question. 

The Commonwealth’s Attorneys are advancing the theory that Brian and 
Yvette were “standing watch” for Vandal and Hooligan. I need you all to 
find post-1974, binding caselaw (Kentucky’s current penal code was 
enacted in 1974) to answer the following questions: 

1. Is circumstantial evidence alone enough for a conspiracy 
conviction in Kentucky? 

2. Is merely being present at the scene of a crime sufficient for a 
conspiracy conviction in Kentucky? 

3. Is the Commonwealth likely to succeed in its prosecution? Why or 
why not? 

Thanks, 

Ms. Partner 
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3.6.3 Advanced Exercise on Case Research 

Hello Team: 

As you are no doubt aware, we represent Bob “Bubba” Hicklin (founder 
and CEO of Black Sky Coal) for most of his legal needs. One of Mr. 
Hicklin’s hobbies is breeding and training Bluetick Coonhounds. 
Seventeen years ago, he purchased a large tract of land along the 
Tennessee-North Carolina border which he has used since then as his 
dogs’ breeding/training ground. Unfortunately, Mr. Hicklin did not survey 
his lands correctly (he did it himself, another hobby), and the rather large 
kennel he built at great cost actually lies on lands owned by the Cherokee 
Nation of North Carolina. 

The Cherokee have now initiated a legal action against Hicklin for the land 
and the kennel in the U.S. District Court for the Western District of North 
Carolina. While the Cherokee Nation does appear to hold title to the land 
in question, I would like to be able to use the doctrine of adverse 
possession as a defense. However, I’m not sure if I can use North 
Carolina’s adverse possession laws against the Cherokee as tribal lands fall 
at least partially under federal jurisdiction. I need you to: 

1. Find me a case from the past 30 years or so (we don’t want 
anything decided before the Indian Civil Rights Movement in the 
70s), preferably binding over the Western District of North 
Carolina, which answers whether or not a state adverse possession 
defense can be used against Indian lands? 

2. Assuming that you find a relevant case, does it tip you off to any 
other topics/keynumbers that we might want to look at that 
pertain specifically to Indians and land title? (Keep in mind that 
nobody at the firm has an expertise in Indian law, so basic 
definitions might be helpful.) What topics and keynumbers will be 
most useful to us? 

3. Applying relevant authorities to our facts, are we ultimately likely 
to succeed? Why or why not? 

Thanks, 

Ms. Partner 
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3.7 Recommended CALI Lessons for Further Practice 

CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on researching cases in print touch upon material covered 
in this chapter. They would be a great place to start for students looking for 
further practice on the concepts introduced in this chapter! 


3.7.1 “Anatomy of a Case” by Brian Huddleston 

Summary: an introduction to cases as they appear in 
reporters. 

Lesson ID: LR47 

URL: http:/ /www.cali.org/lesson/834 


3.7.2 “How to Find Case law Using the Digests” by Brian 
Huddleston 

Summary: an overview of researching in print using 
the digest and reporter system. 

Lesson ID: LWR29 

URL: http://www.cali.org/lesson/588 


3.7.3 “Updating/ Validating Case Law Using Citators” by 
Rebecca S. Trammell and Ashley Krenelka Chase 

Summary: an overview of the use of citators. 

Covers print citators, which were alluded to in this 
chapter, as well as common electronic citators, 
which we will cover in Chapter 5. 

Lesson ID: LWR 35 

URL: http:/ /www.cali.org/lesson/858 


3.7.4 “Using Citators as Finding Tools” by Brian Huddleston 

Summary: an overview of how to use citators as a 
research tool to find similar authorities to ones 
already discovered. The lesson covers print citators 
alluded to in this chapter, as well as electronic 
citators, which we will cover in Chapter 5. 
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Lesson ID: LR 104 

URL: http:/ / www.cali.org/lesson/8875 
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Chapter 4 

Administrative Regulations 


I’m not the smartest fellow in the world, but I can 
sure pick smart colleagues. — Franklin Delano 
Roosevelt 


Let us never forget that government is ourselves and 
not an alien power over us. The ultimate rulers of 
our democracy are not a President and senators and 
congressmen and government officials, but the 
voters of this country. — Franklin Delano Roosevelt 


4.1 Learning Objectives for Chapter 4 

In working through this chapter, students should strive to be able to: 

• Describe the origins and authority of administrative regulations as a 
source of law. 

• Assess the primary publications of federal administrative legal 
materials: the Code of Federal Regulations and the Federal Register. 

• Appreciate the similarities and differences between federal 
administrative regulations and state administrative regulations. 

• Evaluate the various pieces of information provided in regulatory 
publications. 

• Evaluate the use of administrative notices, administrative decisions, 
and other administrative materials in interpreting administrative 
regulations. 


83 



4.2 Delegated Rule-Making Authority 

As discussed in Chapter 1, each branch of government under a Separation 
of Powers system creates its own source of law. In Chapters 2 and 3, we 
covered the sources of law that most lay-people would recognize as law: 
constitutions, statutes, and judicial opinions. However, in the American 
legal system, the executive branch also contributes rules to the body of law. 

Executive-made rules take the form of administrative regulations, which 
various executive departments, agencies, and commissions issue under an 
explicit delegation of rule-making authority from the legislature. Essentially, 
the legislature passes a statute with a broad aim, and then delegates a 
particular agency of expertise to provide more specific rules aimed at 
achieving the broad goal. Lawyers call a statute that creates an agency to 
regulate a particular area an “organic statute” or “organic act.” 104 Similarly, 
an “enabling statute” delegates additional authority to an already existing 
agency. 105 Both organic statutes and enabling statutes establish broad aims 
desired by the legislature and create mechanisms for agencies to provide the 
details. As such, regulations tend to be much more specific in nature than 
statutes. 

Executive agencies possessing delegated legislative authority have existed in 
the Anglo-American legal tradition at least since the 1530s, which happens 
to be when people also first began recognizing the primacy of legislative 
rule-making authority to begin with. 106 Since their introduction in Tudor 
times, however, executive branches tended to exercise delegated rule- 
making authority somewhat sparingly for the next four centuries or so. 

Then, in response to the Great Depression in the U.S., the creation of 
executive agencies and the use of administrative regulations exploded with 
the New Deal of the 1930s. The Roosevelt administration pushed for the 
creation of a veritable “alphabet soup” of federal agencies, partially as an act 
of job creation, but partially as a way of modernizing the U.S. economy. 107 


104 See Black’s Law Dictionary 1634 (10th ed. 2014). 

105 See Black’s Law Dictionary 1634 (10th ed. 2014). 

106 See generally G. R. Elton, The TUDOR REVOLUTION IN GOVERNMENT; 
Administrative Changes in the Reign of Henry VIII (1953). 

107 p or a r i V eting account of Roosevelt’s life and Presidency, see H. W. BRANDS, 
Traitor to His Class: The Privileged Life and Radical Presidency of 
Fran kt . in Delano Roosevelt (2008). 
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However, increasing the amount of regulatory output under delegated 
authority raised concerns about democracy and due process. After all, many 
of the experts who draft rules for agencies are directly hired by the agency 
in question and were not elected by voters. In order to assuage these 
concerns, the federal government developed a unique system of publication 
of regulations that allows citizens to comment on proposed regulations 
before they go into effect. The publication system became formalized by 
statute in 1946. 108 

State executive branches likewise often issue copious amounts of 
regulations in the modern era. Furthermore, state publication of 
administrative regulations tends to follow the federal model, albeit on a 
more limited scale. As the federal system of regulation promulgation 
remains the most sophisticated, we will begin by taking a closer look at 
federal regulations. 


4.3 Researching Federal Regulations 

As discussed above, the federal government follows a regimented 
publication procedure for administrative regulations in order to comport 
with due process. In fact, the federal Government Publishing Office (GPO) 
issues three separate publications related to regulatory research: the Code of 
Federal Regulations (C.F.R.), the Fist of Sections Affected (L.S.A.), and the Federal 
Register (F.R.). Of the three publications, the C.F.R. allows legal researchers 
to look up regulations by topic most easily, while the F.R. contains the most 
background information beyond the regulations themselves. The L.S.A. is 
used primarily to update C.F.R. sections; think of it as a multi-volume 
pocket part. The federal government also creates electronic copies of the 
C.F.R. and F.R., but as the system developed in print, we will introduce it in 
print in order that students may easily see the interactions between the 
various pieces of the system. 

4.3.1 The C.F.R. 

As the use of the word “code” in its title implies, the C.F.R. contains all 
federal regulations currendy in force, neatly arranged in topical order. 
What the U.S.C. is for federal statutes, the C.F.R. is for federal regulations. 
In fact, the two publications share the same basic structure: sections as 


108 Administrative Procedure Act, Pub. L. No. 79-404, 60 Stat. 237 (1946) 
(codified as amended at 5 U.S.C. §§ 551-559, 701-706, 1305, 3105, 3344, 4301, 
5335, 5372, 7521 (2012)). 
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building blocks, housed in chapters/sub-chapters, which in turn get 
grouped into titles. However, because of the dense nature of regulations, 
the C.F.R. makes use of an additional unit of organization in between the 
section and chapter levels. This unit is called a “part.” (Sometimes 
“subparts” will also be included.) Nonetheless, the citation of a federal 
regulation looks substantially similar to the citation of a federal statute: title 
number, C.F.R., section number. A researcher would pull a regulation by 
citation just as he would pull a statute by citation. 

Legal researchers also go about finding regulations on a specific topic in 
the same ways they would go about finding statutes on a specific topic. 
Like the U.S.C., the C.F.R. features a series of increasingly-detailed tables 
of contents. Also like the U.S.C., the C.F.R. includes an index that 
researchers may use to look up specific terms, though researchers should 
remember that sometimes a specific term will be located as a subset under 
a more general index term. Thus, though the source of law differs, 
researchers should generally use the same methods of research covered in 
Chapter 2 for codes to discover a specific section within the C.F.R. 

However, once a researcher has opened a C.F.R. section, he will note 
some key differences, as well as some similarities. Figure 4.3.1a provides 
an excerpt from the C.F.R. The first thing the reader probably notices 
about the regulation is the incredible level of detail provided, especially 
compared to typical statutory language. This language is typical in 
regulations. Second, note the lack of annotations. Because regulations 
change quickly and possess such a high level of detail, commercial 
publishers do not reprint them, and thus no one provides editorial 
content. Finally, note that, like the U.S.C., the C.F.R. provides researchers 
with citations to each section’s creating and amending documents. In the 
C.F.R., these cites refer the researcher to the Federal Register, which will be 
discussed in section 4.3.3 below. 
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§77.8 

Texas, Utah, Vermont, Vir- 

V i r»,i n Islands nf t.hp T In i I. piI 

First Section 

Wisconsin, and a 

(b) The follo l^PP ear i n 9 on P a 9 e 

zones: | 

(1) All of) the State of Michigan ex- 
cept for the zone that comprises those 
counties in Michigan described in 
§ 77.11(b)(1). 

(2) [Reserved] 

(c) If an affected herd is detected in a 
State or zone classified as accredited- 
free, and the herd is depopulated and 
an epidemiologic investigation is com- 
pleted within 90 days of the detection 
of the affected herd with no evidence of 
the spread of tuberculosis, the State or 
zone may retain its accredited-free sta- 
tus. If two or more affected herds are 
detected in an accredited-free State or 
zone within a 48-month period, the 
State or zone will be removed from the 
list of accredited-free States or zones 
and will be reclassified as modified ac- 
credited advanced. 

(d) If any livestock other than cattle 
or bison are included in a newly assem- 
bled herd on a premises where a tuber- 
culous herd has been depopulated, the 
State or zone must apply the herd test 
requirements contained in the “Uni- 
form Methods and Rules — Bovine Tu- 
berculosis Eradication” (January 22. 
1999, edition), which is incorporated by 
reference at §77.1, to those other live- 


Regulation Text 


, nner as to cattk 

do so will resuK 


in reclassification of the State or zone 
as modified accredited advanced. 

(e) If tuberculosis is diagnosed within 
an accredited-free State or zone in ar 
animal not specifically regulated 
this part and a risk assessmentu/fon- 
d ucted bv APHIS determ nes tja^t the 
risk to 
! or zone, the 
lent a tuber- 
n, approved 
,1 health offi- 
within 6 


Federal Register 
i Citation to Rule 
“that Created 9 
cC.F.R. §77.8 

munins ui wie uiagnuMb. The manage- 
ment plan must include provisions for 
immediate investigation of tuber- 
culosis in animals held for exhibition 
and in livestock and wildlife: the pre- 
vention of the spread of the disease to 
other animals held for exhibition and 
to livestock and wildlife; increased sur- 


9 CFR Ch. I (1-1-16 Edition) 

veillance ftn\tu)^rculosis 'Tn animals 
held for exhibWon and wilfllife; eradi- 
cation of tuberculosis froi/i individual 
hep 
er; 


Title & Chapter £ 


by Covered ly&rly progress 

to vv ema cinuiurtoiuu. ii t /State or zone 
does not implement such a plan within 
the required 6 months/ the State or 
zone will lose its accredited-free status 
and will be reclassifiecf as modified ac- 
credited advanced. 

(f) Accrtff 


tus must l 


Date of Publication 


sta- 

ual- 


ify for renewal of accredited-free State 
or zone status, a State must submit an 
annual report to APHIS certifying that 
the State or zone within the State 
complies with the provisions of the 
“Uniform Methods and Rules — Bovine 
Tuberculosis Eradication.” The report 
must be submitted to APHIS each year 
between October 1 and November 30. 

(Approved by the Office of Management and 
Budget under control number 0579-0146) 

[65 FR 63517, Oct. 23, 2000] 

Editorial Note: For Federal Register ci- 
tations affecting §77.7, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 77.8 Interstate movement from ac- 
credited-free States and zones. 

Cattle or bison that originate in an 
accredited-free State or zone may be 
moved interstate in accordance with 9 
CFR part 86 without further restriction 
under this part. 

[78 FR 2065, Jan. 9, 2013] 

§ 77.9 Modified accredited advanced 
States or zones. 

(a) The following are modified ac- 
credited advanced States: California. 

(b) The following are modified ac- 
credited advanced zones: None. 

(c) If any livestock other than cattle 
or bison are included in a newly assem- 
bled herd on a premises where a tuber- 
culous herd has been depopulated, the 
State or zone must apply the herd test 
requirements contained in the “Uni- 
form Methods and Rules — Bovine Tu- 
berculosis Eradication” (January 22, 
1999), which is incorporated by ref- 
erence at §77.1, for such newly assem- 
bled herds to those other livestock in 
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Figure 4.3. la: Excerpt from the Code of Federal Regulations 


Upon locating a relevant regulation, a good researcher will then flip to the 
beginning of the part in which it appears. For instance, the regulation in 
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Figure 4.3.1a, 9 C.F.R. § 77.8, may be found in Subpart B of Part 77 of 
Subchapter C of Chapter 1 of Title 9 of the Code of Federal Regulations. 109 An 
excerpt from the beginning of said Part 77 appears in Figure 4.3.1b. A good 
researcher would then do two things. First, he would scan the part’s table of 
contents for other sections that may affect his client, including any 
definitions or general provisions section. Second, he would look for the 
statutory grant of authority for the regulations in question. Remember, 
regulations are issued upon delegated authority. The organic and enabling 
statutes that did the delegating provide additional necessary avenues of 
inquiry when researching situations governed by regulations. 


* uwut, uo riv iui juu, 1UUU i . 

Apr. 11. 1 990: 57 FR 2440. Jan. 23. 1992: 57 FR 


57337. Deo 


Outline/TOC of 
1995: f Fjp ar t 77 0 f Title 9 

Apr. 2 20(1—, 



, 1994: 

iU— 

‘21062, 


tagious Equine Metritis (OEM) 

§§75.^-75.10 [Reserved] 

PART 76 [RESERVED] 

PART 77— TUBERCULOSIS 

' Subpart A — General Provisions 


Sec. 

77.1 Material incorporated by reference. 

77.2 Definitions. 

77.3 Tuberculosis classifications of States 
and zones. 

77.4 Application for and retention of zones. 


zones. 

77.29 Interstate movement from accredita- 
tion preparatory States and zones. 

77.30 Nonaccredited States or zones. 

77.31 Interstate movement from nonaccred- 
ited States and zones. 

77.32 General restrictions. 

77.33 Testing procedures for tuberculosis in 
captive cervids. 

77.34 Official tuberculosis tests. 

77.35 Interstate movement from accredited 
herds. 

77.36 Interstate movement from qualified 
herds. 

77.37 Interstate movement from monitored 
herds. 

77.38 Interstate movement from herds that 
are not accredited, qualified, or mon- 
itored. 

77.39 Other interstate movements. 

77.40 Procedures for and interstate move- 
ment to necropsy and slaughter. 

77.41 Cleaning and disinfection of premises, 
conveyances, and materials. 


Subpart B— Cattle and Bison 

77.5 Definitions. 

77.6 Applicability of this subpart. 

77.7 Accredited-free States or zones. 

77.8 Interstate movement from accredited- 
free States and zones. 

77.9 Modified accredited advanced States or 
zones. 

77.10 Interstate movement from modified 
accredited advanced States and zones. 

77.11 Modified accredited States or zones. 

77.12 Interstate movement from modified 
accrtyij* “fi sintn 

77.13 Ac 


Statutory Grant of Authority for all 
77.14 (J ‘in CFR sections in Part 77 

tion 

77.15 NJiiucuieuiieu fttaies ur 201108 . 


Authority: 7 U.S.C. 8301—8317; 7 CFR 2.22, 
2.80, and 371.4. 

Source: 65 FR 635/7 1 . Oct. 23, 2000, unless 
otherwise noted. 

Subpart A — general Provisions 

§77.1 Material/ incorporated by ref- 
erence. 

Uniform Methods and Rules — Bovine 
Tuberculo sis Eradication. The Uniform 
'i/l Rules — Bovine Tuber- 
racjfication (January 22, 1999, 
las been approved for incorpo- 
r reference into the Code of 
f mural Regulations by the Director of 
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Figure 4.3.1b: Front matter to Fart 77 of C.F.R Title 9, 
showing the statutory grant of authority and a portion of the 
table of contents, or outline, for Fart 77. 


109 Students have been warned, repeatedly, about the highly dense and technical 
nature of regulations. The same also applies to C.F.R. organization. 


Thus, the C.F.R. provides a mostly self-contained means to research federal 
regulations currendy in force. Although the G.P.O. publishes each title of 
the C.F.R. annually, as a print source it captures only a specific moment in 
time. Because regulations tend to change rapidly, legal researchers should 
make sure to update any applicable regulations using the second of the 
federal regulatory publications: the L.S.A. 

4.3.2 The L.S.A. 

As mentioned above, the List of Sections Affected essentially functions as a 
giant pocket part to the C.F.R. In fact, the L.S.A. really does what its name 
suggests; it lists sections of the C.F.R. that have been affected by 
regulations issued after the last printing of the C.F.R. title in which the 
section appears. 110 An excerpt from the L.S.A. appears in Figure 4.3.2. 


110 Each tide of the C.F.R. gets published annually, but the exact date of 
publication varies by title: Titles 1-16, January 1; Tides 17-27, April 1; Tides 28-41, 
July 1; Titles 42-50, October 1. Also, by “1” of each month, we mean the first 
business day of each month. 
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Date of L.S.A. 
volume, the L.S.A. is 
published monthly 


APRIL 2016 


17 


CHANGES JANUARY 4, 2016 THROUGH APRIL 29, 2016 


TITLE 8— ALIENS AND 
NATIONALITY 
>< 4*1 


Chapter I— Dep 
land Security 
Naturalization) 

204.5 (i)(3)(ii) and 


ment of Home- 
(Immigration and 
(Parts 1—599) 

(iii) redesig- 


nated as (i)(3)( ii) and (iv): 
new (i)(3)(ii) ad( 

212.1 (b) revised; int 
214 Authority citation revised 

214.1 (c)(1) amended 

214.2 ( f)(5)(vi), (10)dii)(A)(3) 

(D) IC.F.R. Titles covered 
by these portions of 
the L.S.A. 


Proposed Rules: 


212 .. 


381.170 (a)(l)(iii) revised; eff. 1-1- 

18 21709 

^41 Educational meetings 9081 

Educational meetings 9081 

531 \ducational meetings 9081 


13117 

13121 


214.3 (g 
214.16 
5-l( 

234.2 (a) amenaea; irfterim 

248.3 Heading and (af) revised 2084 

274a. 12 (b)(9), (20), 1(23) and (24) 

amended; (b)(25 j added 2084 

(b)(6)(iv), (v) anl (c)(3)(i) re- 
vised 1 13121 


532 Educational m?eting$..,., mm ^ 

533 EdiWJDate Range 

534 Educatl ~ . 

537 EducatjCovered, as of this 

539 Educat l.S.A. Volume's 

540 Educat i 

541 Educatjpublication in 

544 Educat 04/2016, the last 

548 Educatl . 

550 EducatJtime T itle 9 of the 

552 Educat Q p R was printed 

555 Educatl r 

557 EducatjwaS 01/04/2016 

559 Educational meetings 


Proposed Rules: 


..12032 


TITLE 9— ANIMALS AND ANJMAL 
PRODUCTS 

Chapter I — AnirnpK^ and Plant 
Health Inspection Service, De- 
partment/df Agriculture (Parts 
1—1 ?S 

53.2 (oT revised; interim 6750 

53.3 Heading revised; (a) amend- 
ed; (e) added; interim 6750’ 

53.4 Heading revised; (b) added; 

interim 6750 

53.9 Heading revised; amended; 

interim 6750 

53.10 (c) and (d) amended; (g) 

added; interim 6750 

53.11 Added; interim 6750 

91 Revised 2980 

Chapter III — Food Safety and In- 
spection Service, Department 
of Agriculture (Parts 300—599) 

300 Educational meetings 9081 


1— 19/(Ch. I) 4213, 16099 

1.. ../ 5629, 12832 

3.. ./ 5629, 12832 

50/. 12832 

12832 

15652 

12832 

12832 

12832 

12832 

12832 

12832 

2762 

15652 


■ Sections of Title 9 
that have changed 
since publication in 
01/2016 


146 15652 

,.15652 
.12832 

-299 (Ch. II) 4213, 16099 

r 399 (Ch. Ill) 4213, 16099 

47338 
7338 
7338 
7338 
7338 
7338 
7338 
3194 



Page no. of the 



Federal Regster 



which features the 


rule that changed 9 


C.F.R. § 53.2 


424 17338 

431 17338 


Figure 4.3.2: Excerpt from the Fist of S ections Affected 


Note that only C.F.R. sections that have indeed been affected by 
subsequent regulation appear in the L.S.A. Thus, if a C.F.R. section does 
not appear in the L.S.A., then it has not changed and a researcher is free to 
rely upon the version discovered in the C.F.R. itself. 
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Note also that if a C.F.R. section does appear in the L.S.A., meaning that 
the text of the regulation has changed since publication, the L.S.A. does not 
actually reproduce the updated text of the changed regulation. 111 Rather, the 
L.S.A. refers the researcher to the number of the page upon which the 
researcher can find the updated text. These page numbers refer to pages of 
the third of the federal regulatory publications, the Federal Register. 

4.3.3 The F.R. 

The Federal Register contains much more information than the other federal 
regulatory publications. It also predates the C.F.R. by more than a decade 
and serves as the primary means by which regulations satisfy due process. 
The GPO publishes the F.R. daily. 112 The F.R.’s pages number 
consecutively per year, meaning that the F.R. issue published on January 2 
begins with page 1, while page numbers in December issues often 
approach 6 digits. The consecutive pagination is what allows the L.S.A. to 
cite the F.R. solely by page number. Other citations to the F.R. proceed as 
normal: volume number (each year’s run constitutes a separate volume), 
F.R., page number. 

When a federal administrative agency wishes to change a regulation or 
issue a new regulation, it first issues the regulation as a Proposed Rule in 
the Federal Register. Proposed rules provide details on why the regulatory 
change is needed and give citizens the opportunity to comment upon the 
proposed rule. Thus the Federal Register’s primary purpose is satisfying due 
process. The F.R. features its own index which can be used to find rules 
by topic. Figure 4.3.3a provides an excerpt from a proposed rule. Please 
note, however, that most proposed rules comprise multiple pages. 


111 This is where the pocket part analogy breaks down. 

112 Meaning, of course, business days. 
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Proposed Rules 



Federal Register 

Vol. 81, No. 26 
Tuesday, February 9, 2016 


Portion of the 

IEGISTER 

C.F.R. facing 

1 the proposed 
ts. The 

proposed changes 

ive interested 

rule making pric 
rules. 

r to the adoption of the final 


• Federal eRulemaking Portal: http:// of the USML under the AECA. For the 


DEPARTMENT OF COMMERCE 
Bureau of industry and Security 
15 CFR Parts 770 and 774 
[Docket No. 151030999-5999-01] 

RIN 0694— AG76 

Clarifications and Revisions to Military 
Aircraft, Gas Turbine Engines and 
Related Items License Requirements 

AGENCY: Bureau of Industry and 
Security, Department of Commerce. 
ACTION: Proposed rule. 

SUMMARY: TrHs proposed rule \ould 
modify the Commerce Control Cist 
(CCL) entries for tW) types of iten 
Milita ry aircraft anjl related item s, \nd 

militaifjype of Action Ireland 

items, i .uu miu .. juiu uuu nmuy ing 
text to the descriptions of the types of ' 
military aircraft controlled on the CCL. 
The lists of items that are subject only 
to the anti-terrorism reason for control 
would be clarified and expanded. This 
proposed rule is based on a review of 
the military aircraft and gas turbine 



retrospective regulatory review can be 
accessed at: http://open.commerce.gov/ 
news/201 1 / 08/23 tcommerce-plan- 
retrospective-analysis-existing-rules 
FOR FURTHER INFORMATION CONTACT: 
Thomas DeFee or Jeffrey Leitz in the 
Office of Strategic Industries and 
Economic Security, Munitions Control 
Division by telephone at (202) 482-4506 
or by email at Thomas.DeFee@ 
bis.doc.gov or Jeffrey.Leitz@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 
Background 

' Tie Bureau nf Industry and Security 

I Issuing Agency te 

mJimailiy HUS hXjWI Administration 
Regulations (EAR), including the 
Commerce Control List (CCL). The 
Export Cont rol Reform (ECR) Initiative. 


.unmuj auudll (luu giS lUlUUIt) r' , J 1 ’ 

engine related entries that were added < a Um , im, ' n Summary OT 

to the CCL on October 15, 2013. That ^™hol syshj , , 


15, 2013 
inadverte 
commerc 


the Depi 
on a revif 
of the Un 
(USML). 
the retros 
directed 


reguiatmjBackground on why 
the proposed rule is 
needed; note that 
techno, io||f ur th er background 

properly . 0 

security , ^information and the 
the exp 01 ac ( ua | (ext of 
proposed 

simuitam proposed changes 


ber 


appear on the ext 
several pages not 
reproduced here 


President in proposed changes 


DATES: Comments must be received by 
March 25, 2016. 

ADDRESSES: You may submit comments 
by any of the following methods: 


transfer to the CCL of items that the 
President has determined do not 
warrant control on the United States 
Munitions List (USML), including 
certain military aircraft, military gas 
turbine engines, and related items. The 
j. USML is part of the International Traffic 
n Arms Regulations (ITAR) maintained 
by the Department of State. 

All references to the USML in this 
rule are to the list of defense articles 
that are controlled for the purpose of 
export or temporary import pursuant to 
the ITAR, and not to the defense articles 
on the USML that are controlled by the 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) for the purpose of 
permanent import under its regulations 
(see 27 CFR part 447). Pursuant to 
§ 38(a)(1) of the Arms Export Control 
Act (AECA), all defense articles 
controlled for export or import are part 


Department of State provided notice to 
the public of its intent, pursuant to the 
ECR Initiative, to revise the USML to 
create a more “positive list” that 
describes controlled items using, to the 
extent possible, objective criteria rather 
than broad, open-ended, subjective, or 
design intent-based criteria (see 75 FR 
76935). As a practical matter, this meant 
revising USML categories so that, with 
some exceptions, the descriptions of 
defense articles that continued to 
warrant control under the USML did not 
use catch-all phrases, such as "specially 
designed” or "specifically designed or 
modified,” to control unspecified items. 
With limited exceptions, the defense 
articles that warranted control under the 
USML were those that provided the 
United States with a critical military or 
intelligence advantage. All other items 
were to become subject to the 
jurisdiction of the EAR. Since that time, 
the Departments of State and Commerce 
have jointly published final rules setting 
forth revisions for fifteen USML 
categories, each of which has been 
reorganized into a uniform and more 
“positive list” structure, and 
corresponding revisions to the CCL. 

The advantage of revising the USML 
into a more positive list is that its 
controls can be tailored to satisfy the 
national security and foreign policy 
objectives of the ITAR by maintaining 
control over those defense articles that 
provide a critical military or intelligence 
advantage, or otherwise warrant control 
under the ITAR, without inadvertently 
controlling items in normal commercial 
use. This approach, however, requires 
that both the USML and the CCL be 
regularly revised and updated to 
account for technological developments, 
practical application issues identified 


Figure 4.3.3a: Excerpt from a Proposed Rule in the Federal 
Register 

In addition to proposed rules, agencies also publish final rules in the Federal 
Register. For instance, after an agency assesses all the comments submitted 
on a proposed rule, it will make necessary changes and issue it as a final 
rule. Final rules are then incorporated into the C.F.R. at the appropriate 
section as regulations. Because the F.R. publishes the final rules, it works in 
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conjunction with the L.S.A. to update C.F.R. sections. Figure 4.3.3b shows 
the final rule in the F.R. alluded to by the L.S.A. in Figure 4.3.2. 
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Copies oNhis information collection 
can be obtainetijrom Ms. Kimberly 
Hardy, APHIS’ mfqrmation Collection 
Coordinator, at (30l>^51-2727. 

E-Government Act Com] 

The Animal and Plant He^idi 
Inspection Service is committed 
compliance with the E-Government 
to promote the use of the Internet ai 
other information technologies, to 
provide increased opportunities for 
citizen access to Government 
information and services, and for other 
purposes. For information pertinent to 
E-Government Act compliance related 
to this interim rule, please contact Ms. 
Kimberly Hardy, APHIS’ Information 
Collection Coordinator, at (301) 851- 
2727. 

List of Subjects in 9 CFR Part 53 

Animal diseases, Indemnity 
payments, Livestock, Poultry and 
poultry products. 

Accordingly, we are amending 9 CFR 
part 53 as follows: 

PART 53— FOOT-AND-MOUTH 
DISEASE, PLEUROPNEUMONIA, 
RINDERPEST, AND CERTAIN OTHER 
COMMUNICABLE DISEASES OF 
LIVESTOCK OR POULTRY 

■ 1. The authority citation for part 53 
continues to read as follows: 

Authority: 7 U.S.C. 8301-8317; 7 CFR 
2.22. 2.80, and 371.4, 

■ 2. In § 53.2, paragraph (b) is revised to . 
read as follows: 

§ 53.2 Determination of existence of 
disease; agreements with States. 

(b) Upon agreement of the authorities 
of the State to enforce quarantine 
restrictions and orders and directives 
properly issued in the control and 
eradication of such a disease, the 
Administrator is hereby authorized to 
agree, on the part of the Department, to 
cooperate with the State in the control 
and eradication of the disease, and to 
pay 50 percent (and in the case of 
Newcastle disease or highly pathogenic 
avian influenza, up to 100 percent, and 
in the case of infectious salmon anemia, 
up to 60 percent) of the expenses of 
purchase, destruction and disposition of 
animals, eggs, and materials required to 
be destroyed because of being 
contaminated by or exposed to such 
disease: Provided, however, that if the 
animals or eggs were exposed to such 
disease prior to or during interstate 
movement and the owners or parties 
contracting with the owners to raise or 
care for the animals or eggs are not 
eligible to receive indemnity from any 


State, the Department may pay up to 
100 percent of the purchase, 
destruction, and disposition of animals, 
eggs, and materials required to be 
destroyed; Provided further, that the 
cooperative program for the purchase, 
d a ctnutmn -in A di sposition of birds 
irds which are 
entation pursuant to 
l the Department 


Page no. found via 
the L.S.A. 


and the particular State involved 
relating to cooperative animal 
(including poultry) disease prevention, 
control, and eradication, as constituting 
a threat to the poultry industry of the 
United States; And provided further, 
that the Secretary may authorize other 
arrangements for the payment of such 


expenses upon f Heading for the 

extraordinary en , r-» i .• 

_, c .. Final Rules portion 

■ 3. Section §53 r 

follows: of the F.R. 

■ a. By revising the section heading. 

■ b. In paragraph (a), by adding the 
words “or eggs” after the word 
"Animals”. 

■ c. By adding paragraph (e). 

The addition and revision read as 
follows: 

§ 53.3 Appraisal of animals, eggs, or 
materials. 


be 

hly 


(eu« Changes made to 
d X° ye section 53.2 since 

pathogei 

>(ased or its publication e 

f eggs, as determined by an appraisa . 
Appraisals of eggs shall be reported on 
forms furnished by APHIS. The amount 
of indemnity paid, together with the 
amount for net salvage the owner or 
contractor received, if any, shall not 
exceed the appraised fair market value 
of the eggs. 

■ 4. Section 53.4 is amended as follows: 

■ a. By revising the section heading. 

■ b. By adding paragraph (b). 

The addition and revision read as 
follows: 

§ 53.4 Destruction of animals or eggs. 

(b) Eggs infected with, exposed to, or 
contaminated by highly pathogenic 
avian influenza shall be disposed of 
pursuant to the regulations in this part 
under the supervision of an APHIS 
employee who shall prepare and 
transmit to the Administrator a report 
identifying all eggs disposed thereof. 

■ 5. Section 53.9 is amended as follows: 

■ a. The section heading is revised. 

■ b. By adding the word ", eggs,” after 
the word “animals” each time it 
appears. 

The revision reads as follows: 


§ 53.9 Mortgage against animals, eggs, or 
materials/ 


■ 6. Section 53.10 is amended as 
follows/ 

■ a. In paragraphs (c) and (d), by adding 
the wojfd ", eggs,” after the word 
"animals” each time it appears. 

■ b. By adding paragraph (g). 

The/addition reads as follows: 

§ 53.1 i Claims not allowed. 

(g)fThe Department will not allow 
claims arising out of the destruction of 
animals or eggs destroyed due to an 
outlfreak of highly pathogenic avian 
infl/ienza unless the owner of the 
ials or eggs and any party that 
mters into a contract with the owners 
o grow or care for the poultry or eggs, 
mless exempted under paragraph (g)(2) 
-of this section, provide to APHIS a 
statement that at the time of detection 
of highly pathogenic avian influenza in 
the facility, the owner and contractor (if 
applicable), had in place and was 
following a biosecurity plan. 

(1) The biosecurity plan should 
include the following: 

(1) A biosecurity training program for 
premises/farm personnel; 

(ii) Biosecurity protocols for 
personnel; 

(iii) Procedures to control wild birds, 
rodents, and insects to reduce the risk 
of introduction or spread of HPAI; 

(iv) Measures taken to prevent HPAI 
introduction via vehicles and 
equipment; 

(v) Maintenance of a line of 
separation; and 

(vi) A clean water source for the 
facility. 

(2) Owners and contractors are 
exempted from the requirements of 
paragraph (g)(1) of this section if the 
facilities where the animals or eggs are 
raised or cared for falls under one of the 
following categories: 

(i) Premises meeting the criteria of the 
National Poultry Improvement Plan 
regulations in §§ 146.22(b) or 146.52(c) 
of this chapter; 

(ii) Premises on which fewer than 

100.000 broilers are raised annually; 
and 

(iii) Premises on which fewer than 

30.000 meat turkeys are raised annually. 


■ 7. Section 53.11 is added to read as 
follows: 

§ 53.1 1 Highly pathogenic avian influenza; 
conditions for payment. 

(a) When poultry or eggs have been 
destroyed pursuant to this part, the 
Administrator may pay claims to any 
party with whom the owner of the 


Figure 4.3.3b: A Final Rule in the Federal Register 

Because of the publication of final rules, researchers may also use old 
editions of the Federal Register to find former versions of federal regulations, 
much as researchers may use session laws to find former versions of 
statutes. 
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In addition to proposed and final rules, the Federal Register also allows 
administrative departments and agencies to publish “notices” if they want 
the public to be aware of a particular issue. Often notices describe 
administrative hearings or orders, but agencies can use them to provide the 
public with materials that detail the application of administrative rules. 
Notices themselves do not carry the force of law but can often offer 
researchers helpful guidance as to how an agency applies its regulations. 
Figure 4.3.3c shows an example of a notice in the Federal Register. 
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CFR part 38 (WIA/ 
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: Quarterly. 
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Response: 36 
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en Cost for 


Comments submitted in response to 
this comment request will be 
summarized and/or included in the 
request for OMB approval of the ICR; 
they will also become a matter of public 
record. 

Portia Wu, 

Assistant Secretary for Employment and 
Training, Labor. 

[FR Doc. 2016-02420 Filed 2-8-16: 8:45 am] 

BILLING CODE 4510-FN-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION <- 
[Notice (16-011)] ’ 


• Physical a id Engineering Sciences 
Beyond ISS 

Attendees will be requested to sign a 
register and o comply with NASA 
uding the 
ture ID to 
IASA 

eal ID Act, 
tendees with 


Heading for the 
Notices portion of 
the F.R. 

drivers licenses issued from non- 
compliant states/territories must present 
a second form of ID. [Federal employee 
badge; passport; active military 
identification card; enhanced driver's 
license; l 


NASA Advisory Council; Human 
Exploration and Operations 
Committee; Research Subcommittee; 
Meeting 

AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of meeting. 

SUMMARY: In accordance with' ^ 

Federal Advisory Committee AclSPublic 
Law 92-462, as amended, the National 
Aeronautics and Space Administration 
(NASA) announces a meeting of the 
Research Subcommittee of the Human 
Exploration and Operations Committee 
of the NASA Advisory Council (NAC). " 
This Subcommittee reports to the 
Human Exploration and Operations 
Committee. 


Agency issuing 
notice 

n 'u in dll iium ji.uii 1,1.1 1 


DATES: Monday March 7, 2016, 9:00 
a.m.-4:30 p.m., Local Time. 

ADDRESSES: NASA Headquarters, Room ResidentJrrgr 
7H41, 300 E Street SW., Washington, DC 
20546. 


Manner c 

documen 
accompar 
(documents that establish employment 
authorization) from the “List of the 
Acceptable Documents” on Form 1-9]. 
Non-compliant states/territories are: 
American Samoa, Illinois, Minnesota, 
Missouri, New Mexico and Washington. 
Foreign nationals attending this meeting 
will be required to provide a copy of 
their passport and visa in addition to 
providing the following information no 
less than 10 working days prior to the 
meeting: full name; gender; date/place 
of birth; citizenship; visa information 
^number, type, expiration date); 
pb^sport information (number, coun t rv. 

— 1 7 ' 

inforfuat 
iress, 

Position 
to Dr. Bn 

bcarpent suDcummiuee 
358-288] me eting pnt 


Notice of an 
administrative 
agency 
subcommittee 


FOR FURTHER INFORMATION CONTACT: Dr. 

Bradley Carpenter, Human Exploration 
and Operations Mission Directorate, 
NASA Headquarters, Washington, DC 
20546, (202) 358-0826, or bcarpenter @ 
nasa.gov. 

SUPPLEMENTARY INFORMATION: The 

meeting will be open to the public up 
to the capacity of the room. This 
meeting is also available telephonically 
and by WebEx. Any interested person 
may call the USA toll free conference 
call number 844-467-6272 or toll 
number 720-25.9-6462, passcode: 
535959, to participate in this meeting by 
telephone. The WebEx link is https:// 
nasa.webex.com, the meeting number is 
999 705 066, and the password is 
Monday March 7®9 (case sensitive). 

The agenda for the meeting includes the 
following topics: 

• From International Space Station 
(ISS) to Cis-Lunar Space 

• Evolvable Mars Campaign 

• Life Sciences Beyond ISS 


.ill i ! i i mi: i i < u — 

requested to submit their name and 
affiliation 3 working days prior to the 
meeting to Dr. Carpenter via email or fax 
as noted above. It is imperative that the 
meeting be held on these dates to 
accommodate the scheduling priorities 
of the key participants. 

Patricia D. Rausch, 

Advisory Committee Management Officer. 
National Aeronautics and Space 
Administration. 

[FR Doc. 2016-02557 Filed 2-8-16: 8:45 am] 

BILLING CODE 7510-13-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (16-010)] 

NASA Advisory Council; Human 
Exploration and Operations 
Committee; Meeting 

AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of Meeting. 


Figure 4.3.3c: A Notice in the Federal Register. 
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Thus, the Federal Register allows compliance with due process, provides a 
means of updating C.F.R. sections, and publishes a wealth of information 
lawyers can use for regulatory interpretation. In fact, so useful is the Federal 
Register that the GPO now also produces an online version 113 that can be 
used via the electronic research methods discussed in Chapter 5. Altogether, 
the federal government provides a robust publication system for conducting 
regulatory research. 

4.3.4 Administrative Decisions & Guidance 

The federal regulatory publishing system described above is 
comprehensive in that it contains regulations and some supporting 
materials from all federal agencies. However, the Federal Register does not 
contain all of the work produced by federal agencies, many of which 
publish their own titles containing supplemental information. 
Furthermore, commercial publishers will sometimes gather and publish 
administrative materials on certain topics. The publications available for 
administrative materials vary by agency and topic, but researchers can 
consult Table 1.2 of The Bluebook to determine which publications are 
available for any particular federal agency. 114 

Legal researchers tend to think of supplementary materials produced by 
administrative agencies in two broad categories: administrative decisions 
and administrative guidance. While neither of these types of publications 
create binding rules of law, researchers often use them to help interpret 
regulations that do possess the force of law. Let us first look at 
administrative decisions. 

Administrative decisions resemble judicial opinions, except that they are 
issued by agencies’ own hearings or review boards that lack the force of 
precedent and therefore do not generate common law. 115 This is because 
administrative adjudicative bodies derive their authority from 
Congressional delegation and thus are generally treated as “Article I 
Courts” after the article of the Constitution providing for Congressional 


113 https://www.federalregister.gov/. 

114 The Bluebook: A Uniform System of Citation 236-248 tbl.T.1.2 
(Columbia Law Review Ass’n et al. eds., 20th ed. 1st prtg. 2015). 

115 Note that terminology varies from agency to agency. Some agencies may have 
“boards” to hear administrative cases, while others may have “panels” or use 
some other term. A common thread is that members of agency adjudicative 
panels are referred to as ALJs or Administrative Law Judges. 
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power. 116 Only “Article III Courts,” those courts whose authority derives 
directly from the Constitutional article granting power to the Judiciary, act 
as common law courts. 117 

Researchers may find administrative decisions in a variety of places. First, 
many individual agency publications contain decisions, and these 
publications can generally be found in print at libraries participating in the 
Federal Depository Library Program. For example, decisions of the 
Interior Board of Indian Appeals appear in Interior Decisions, the reporter of 
administrative decisions compiled by the Department of the Interior and 
sent to Federal Depository Libraries by the GPO. 

However, visiting a Federal Depository Library and/or enlisting the aid of 
a government documents librarian can be time consuming. For this 
reason, the full-service legal search platforms all include at least some 
administrative decisions, which can be found using the methods described 
in Chapter 5. The websites of agencies themselves also often link to their 
administrative decisions. Researchers should consult the United States 
Government Manual for an official listing of all federal agencies, and 
USA.gov provides links to the agency websites. Regardless of how a 
researcher finds administrative decisions, he may use them to help 
interpret regulations but should not rely on them as common-law 
precedent. 

In addition to issuing decisions actively applying their regulations to 
controversies, most agencies also produce manuals and other internal 
documents that researchers can use to determine how an agency is likely to 
interpret its own regulations. These materials are referred to as 
“administrative guidance.” For example, the Internal Revenue Service 
(I.R.S.) publishes the Internal Revenue Manual. J 19 which describes how the 
I.R.S. conducts its business. While administrative guidance materials vary 
from agency to agency, researchers should be able to find them in similar 


116 See Black’s Law Dictionary 134 (10th ed. 2014). 

117 See Black’s Law Dictionary 135 (10th ed. 2014). 

118 The United States Government Manual is the official handbook of the federal 
government and provides a detailed description of the three branches of 
government and the offices that comprise them. Print copies may be found in 
Federal Depository Libraries, and the manual is also available electronically at 
http: / /www.usgovernmentmanual.gov/ . 

119 The Internal Revenue Manual can be found in print at Federal Depository 
Libraries and electronically at http://www.irs.gov/irm/. 
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ways to administrative decisions: in Federal Depository Libraries, in 
commercial databases, or on agency websites. Regardless of the form the 
materials take, researchers can use them to help interpret and apply federal 
administrative regulations as a source of law. 


4.4 State Regulations 

State executive agencies also issue binding administrative regulations, 
though not to the same extent as federal agencies. At first this may strike 
the reader as counterintuitive. If federal competency is limited to 
enumerated powers only, would one not expect to find less, rather than 
more federal regulations? The answer to this quandary lies in two facts. 
First, administrative regulations often target complicated commercial and 
industrial activities, and so regulating interstate state commerce requires 
numerous and detailed regulations in a variety of areas. Second, state 
budgets tend to pale in comparison to the federal budget. Thus, federal 
agencies tend to be more numerous and better staffed than state agencies. 
Nonetheless, state executive branches do regulate certain activities within 
their states. 

In format, administrative regulations will vary state by state to a certain 
degree, but they often mimic the form of federal regulations. For example, 
Figure 4.4 shows an administrative regulation from Kentucky. Note the 
explicit reference to the statutory grant of authority, just like federal 
regulations contain. Also, if a researcher flipped to the beginning of either 
the chapter or title that house the particular regulation (Chapter 10, and 
Title 902 respectively), he would find a table of contents for that particular 
unit of organization. Also, most state administrative codes include a 
topical index at the end. Thus, legal researchers interact with state 
administrative codes in the same ways they would with the C.F.R. 

Furthermore, citation of state administrative regulations tends to resemble 
that of federal regulations, though of course this varies depending upon 
the state. 120 Typically, though, lawyers cite state administrative codes in the 
standard title number-code abbreviation-section number format. 


120 For a complete list of state administrative regulation citation schemes, see The 
Bluebook: A Uniform System of Citation 248-302 tbl.T.1.3 (Columbia Law 
review Ass’n et al. eds., 20th ed. 1st prtg. 2015). 
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(1) All faoilitipc chall ho rnnctn io>ed or - 

:h the Regulation text 


applicant may request ana me cabinet^ 
;e cases where it is determined that the * 
riously the safe and healthful operation 

ariance, the cabinet shall require ade- 
nt that the requested variance will com- 
lese administrative regulations and that 
'ould be created if the variance is grant- 
i Ky.R. 214; eff. 8-5-87; 17 Ky.R. 480; 
2378; eff. 8-1-96.) 


fction fees for public swimming and 


1.1 80(1 )(c), 211.990(2), 2000 Ky. Acts 
ITY: KRS 194A.050(1), (3), 2000 Ky. 


902 KAR 10:130. Licensing fee for septic tank servicing. 

RELATES TO: KRS 211.972, 1992 Ky. Acts ch. 462, Part I.G. 
52. g 

STATUTORY AUTHORITY: KRS 194.050, 211.976, 211.978, 
1992 Ky. Acts ch. 462, Part I.G. 52.g 

NECESSITY, FUNCTION, AND CONFORMITY: KRS 194.050 
and 1992 Ky. Acts ch. 462, Part I.G. 52. g authorize the Secretary for 
Health Services to adopt a reasonable schedule of fees to cover all 
charges for health services provided by the Cabinet for Health Ser- 
vices with respect to the servicing of septic tanks. The function of 
this administrative regulation is to set forth the fees to be charged. 

Section 1. All applications for a business license to service or 
maintain septic tanks, seepage pits, or cesspools shall be accompa- 
nied by a license fee of $120. 


Section 2. All applications for a vehicle license to service or 
maintain septic tanks, seepage pits, or cesspools shall be accompa- 
nied by a license fee of forty (40) dollars for each vehicle. (14 Ky.R. 
2140; Am. 15 Ky.R. 17; eff. 6-22-88; 16 Ky.R. 2784; eff. 7-18-90; 19 
Ky.R. 301; eff. 8-28-92.) 

902 KAR 10:140. On-site sewage disp<3 ystem installer 
certification program standards. 



RELATES TO: KRS 21 1 . 350-21 1r ifpc fn Kv 
STATUTORY AUTHORITY: h iu r\y . 

211.090(3), 211.180(3), 211.357 , eo Register for the 

NECESSITY, FUNCTION, AND , thgt create d/ 
to 211.380 directs the cabinet to rec ,uieb lMdL ^ ,fc!dLyu/ 
tion, or alteration of on-site sewage c amended this 
terns with a surface discharge: KRS , ,■ 
establish a program of certification regulation 


disposal systems. The purpose of this administrative regulation is to 


Figure 4.4: 902 KAR 10:130 


Most states also publish administrative registers, in the style of the Federal 
Register. However, most state administrative registers amount to very poor 
imitations of the F.R. (mosdy because the states themselves are much 
poorer entities than the federal government). For instance, Kentucky’s 
administrative register is published monthly (as opposed to daily) and 
contains far less information. It still provides citizens with notice of 
proposed rule changes, and researchers still can use it to update 
administrative code sections, though state administrative codes usually are 
not big enough to require a separate list of sections affected. (Affected 
sections instead typically appear in list form in part of the administrative 
register.) 

Also like federal agencies, state agencies both hold hearings that lead to 
administrative decisions and create internal documentation that 
researchers can use for administrative guidance. As with the other 
administrative materials, the availability of administrative decisions and 
guidance varies state by state and tends to be less prevalent at the state 
level than the federal level. Students interested in conducting state 
administrative research should contact a law librarian in their state to learn 
what sources are available. 
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Thus, legal researchers typically interact with state administrative materials 
in the same ways with which they interact with federal regulatory 
publications. Indeed, the major differences between federal and state 
regulatory publications are differences of scale. It is important that aspiring 
lawyers learn to interact with regulations at both the state and federal 
levels, as regulations act as the source of law for the executive branch and 
often govern commercial activities in their jurisdiction. 

We have now introduced students to all the building blocks of modern 
legal research. Let us now turn our attention to the predominant means of 
finding those blocks: electronic research. 
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4.5 Concluding Exercises for Chapter 4 

Try your hand at conducting regulatory research! 


4.5.1 Introductory Exercise on Researching Regulations 


Hello all. 

We have been engaged to advise Giovanni “Jonny” Camminatore on a 
business venture he plans to undertake as a retirement career. 

Mr. Camminatore, an amateur distiller, wants to bring his most recent 
attempt at whiskey to market as “Erba Azzurie Bourbon.” I will need you 
to do the following: 


• Find the regulations in the C.F.R. that deal with labeling and 
advertising of liquors. Is there a regulation that defines “standards 
of identity” for different types of spirits? 

• According to the regulation you found, what steps must Mr. 
Camminatore take in his whiskey-production process in order to 
label it as “bourbon”? 

Thanks, 

Mr. Partner 
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4.5.2 Intermediate Exercise on Researching Administrative 
Guidance 


Dear Team: 

We have been engaged by Sinclair Upton, a research scientist and product 
developer for Bow Chow Industries, Inc., a pet food manufacturer. Dr. 
Upton is concerned about some of the additives that Bow Chow puts into 
one of its lines of canned dog food. He is considering whistle-blowing on 
the company to the F.D.A. as a confidential informant. Before he does, 
however, he would like assurances that the F.D.A. will preserve his 
anonymity. I need you to find some F.D.A. guidance documents 
(preferably the F.D.A. manual) that outline their procedures for 
interviewing informants and protecting the anonymity of confidential 
informants in the context of the F.D.A. ’s inspection procedures related to 
animal food additives. Let me know what you find. 


Regards, 
Mr. Partner 
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4.5.3 Advanced Exercise on Researching Regulations 


Hello all. 

Last week when I was having my annual check-up, my allergist, Dr. Billie 
Mayes, mentioned that she’s been working on a new generic inhaler 
(tentatively to be marketed as “The Wheeze-Whacker”) which I currently 
take the designer version of. Unfortunately, she told me that she could not 
get it to work without using an ozone-damaging aerosol, and that she is 
afraid the FDA, under the influence of the EPA, will not allow the inhaler 
to go to market. The generic would potentially save individual asthma 
sufferers between six hundred and twelve hundred dollars a year, so I told 
her I’d have my people look into it. 

Dr. Mayes describes the Wheeze-Whacker as a “super short-acting, rescue 
bronchodilator extraordinaire.” Each unit consists of 200 metered doses 
with an extra 4 “priming doses.” The active moieties in the inhaler are 
flunisolide and albuterol. 

I would like you to answer the following: 

1) Find a federal regulation on using aerosols that damage the ozone 
in drugs, specifically asthma inhalers. 

2) Assuming such a regulation exists, does it prohibit the use of said 
aerosols, and if so, does it include any exceptions? (Asthma drugs 
are life-savers; surely there are exceptions for things of that 
nature!) 

3) Would the Wheeze-Whacker, in its specific make-up, qualify 
under a necessity-type (or however they phrase it) exception? 
What authority supports your answer? 

4) What statute(s) grant(s) authority to the FDA to regulate the use 
of ozone-damaging aerosols in drugs such as inhalers? 


Thanks, 

Mr. Partner 
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4.6 Recommended CALI Lessons for Further Practice 

CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on researching administrative law touch upon material 
covered in this chapter. They would be a great place to start for students 
looking for further practice on the concepts introduced in this chapter! 


4.6.1 “Introduction and Sources of Authority for 
Administrative Law” by Deborah K. Paulus-Jagric and Clare 
Willis 

Summary: an introduction to agencies’ powers 
within the constitutional scheme and the regulatory 
process. 

Lesson ID: LWR 33 

URL: http://www.cali.org/lesson/765 


4.6.2 “Rulemaking: Federal Register and CFR” by Katie 
Brown and Deborah K. Paulus-Jagric 

Summary: an overview of the rulemaking process 
and the publication of the same. 

Lesson ID: LWR19 

URL: http :/ /www.cali.org/lesson/580 


4.6.3 “Researching Federal Administrative Regulations” by 
Sheri H. Lewis 

Summary: an overview of researching federal 
regulations using print sources. 

Lesson ID: LWR 06 

URL: http://www.cali.org/lesson/566 


4.6.4 “Agency Decisions and Orders” by Marcia Baker and L. 
Elliott Hibbler 

Summary: an introduction to the process of 
researching federal agency decisions. You should 
expect to encounter: overview of agency regulatory 
powers; types of agency decisions; how to find them; 
how to update them; and their precedential value. 
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Lesson ID: LR57 

URL: http:/ / www.cali.org/lesson/1223 


4.6.5 “Internal Agency Materials” by A1 Dong and Edwin 
Greenlee 

Summary: an introduction to finding administrative 
guidance materials on the internet. 

Lesson ID: LR50 

URL: http://www.cali.org/lesson/1061 


4.6.6 “Government Documents” by Alicia Brillon 

Summary: to familiarize the user with the range of 
documents produced by the Federal government, 
where they can be found, and how they can be used 
in a law practice. The lesson focuses on issues 
surrounding government documents including: 
authenticity, how to End and use government 
documents, and statistics. 

Lesson ID: LR96 

URL: http://www.cali.org/lesson/8457 


4.6.7 “Attorney General Materials” by Marcia Baker and 
Maureen H. Anderson 

Summary: an introduction to federal and state 
attorney general materials, which are a particular 
form of administrative guidance. 

Lesson ID: LR44 

URL: http :/ /www. cali.org/lesson/862 


4.6.8 “Researching Federal Executive Orders” by Sara 
Burriesci 

Summary: an introduction to researching federal 
executive orders, which direct executive agencies to 
take certain actions or approaches to regulation. 

Lesson ID: LWR22 

URL: http://www.cali.org/lesson/583 
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Chapter 5 

Electronic Research 


I think it’s fair to say that personal computers have 
become the most empowering tool we’ve ever 
created. They’re tools of communication, they’re 
tools of creativity, and they can be shaped by their 
user. — Bill Gates 


The good news about computers is that they do 
what you tell them to do. The bad news is that they 
do what you tell them to do. — Ted Nelson 


5.1 Learning Objectives for Chapter 5 

In working through this chapter, students should strive to be able to: 

• Use and combine the basic processes of online research: searching, 
browsing, and limiting results through the use of filters. 

• Construct well-tailored searches with terms and connectors. 

• Use a computer to find legal authorities and apply them to a given 
set of facts. 

• Compare the value of human-created citators to computer- 
generated citators. 

• Use electronic citators both to update legal authorities and to 
discover related legal authorities. 


Note: The images presented in this chapter all link to external 
screencasts of the processes described. Readers are encouraged to 
watch the screencasts to see the techniques in use. Screencasts may 
be accessed by clicking on the URL provided in each image’s 
caption. 
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5.2 Introduction to Electronic Research 


While the advent of computers and the Internet have revolutionized the 
practice of law, aspiring legal researchers should note that the goals of legal 
research remain the same regardless of whether one uses computers or 
books. At its core, the practice of law consists of locating relevant legal 
authorities, applying the authorities to a set of facts, and then 
communicating the predicted or desired result of the application. Thus, 
legal researchers seek the same sources of law with computers that they do 
with books: constitutions, statutes, judicial opinions, and administrative 
regulations. 

Furthermore, computers did not achieve prominence until roughly a 
hundred years after the professionalization of the practice of law. As a 
result, the major legal publishers originally crafted their information systems 
in a strictly paper-based world. While the same publishers later quickly 
realized the potential advantages of using computers for legal research, they 
did not abandon their underlying information systems. Thus, not only will 
legal researchers find the text of the underlying legal authorities to be the 
same in electronic format as in print, but the publishers also provide the 
same added-value content, such as key numbers, case headnotes, and code 
annotations . 121 

Though they facilitate the same goals of research as print-based resources, 
computers do revolutionize the process. Electronic research can be a much 
more efficient way of accessing legal authorities than finding them in books. 
Computers, particularly networked computers (i.e. the Internet), by their 
nature hold vastly more information than a single book. Furthermore, 
hyperlinks allow researchers to jump from one information object to 
another without the need to retrieve a separate volume for each piece of 
information. While a researcher using print resources might use four 
volumes from three different sets just to find a single case , 122 a researcher 


121 The use of editorial content, even in electronic form, can be a highly efficient 
way to research. Students are encouraged to make use of relevant headnotes and 
annotations at every opportunity. However, as not all legal research platforms 
benefit from the inclusion of editorial content, in this chapter we will focus on the 
basic processes of electronic research that can be used universally. 

122 p or example: a volume of the Descriptive Word Index of the Kentucky Digest, 
2 d; a main volume of the Kentucky Digest, 2 d; a volume of the South Western Reporter, 
and a volume of Shepard’s Kentucky Citations. This example also leaves out the 
pocket parts, supplements, and advance sheets that should be consulted. 
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using a computer might find several cases in a fraction of the time using just 
a few clicks of a mouse. 

Another advantage computers offer the legal researcher stems from the fact 
that they process large amounts of information very quickly. As such, a 
computer, and the research platforms built on them, can “read” a 
document much faster than a person can. However, computers are not 
actually good at understanding what they “read.” Thus, while a search 
engine could help a researcher quickly find every instance of the phrase 
“custodial interrogation” in Kentucky state court cases from the past 
decade, it would not yet be able to summarize accurately what Kentucky 
courts have held to be the key features that render the interrogation of a 
suspect by the police “custodial.” A researcher would need to read through 
the results to find the appropriate rulings but would be spared the work of 
actually gathering the results. 

Given the efficiency boost computers provide to legal research, it should 
come as no surprise that creating and maintaining electronic legal research 
tools has become a large and profitable business. Equally unsurprisingly, 
many of the major players in the electronic legal research platform business 
began as traditional paper-based legal publishers. After all, the publishers 
already had on hand not only the ultimate goals of legal research, the 
primary legal authorities, but also their proprietary information systems and 
added-value content. Practicing attorneys were already accustomed to using 
the proprietary systems to great effect. Furthermore, the pre-computer 
systems actually help to address computers’ weakness in the comprehension 
department. For example, the West key number system features a key 
number for the issue “what constitutes custody ,” 123 and by using the 
headnotes labeled with this key number, the researcher from the above 
example could narrow in on the relevant parts of individual cases that 
appear in the search results. 

As with most industries, the legal research platform business features 
various market segments. At the top end of the market lie full-service legal 
platforms such as Westlaw and Lexis Advance that will meet fully the needs 
of legal researchers across American legal topics and jurisdictions. More 
recently, Bloomberg L.P. (an electronic resource publisher focusing on 
news and finance) has branched into the legal information market and now 
offers Bloomberg Law as a third full-service legal research platform. A key 


123 Criminal Law (110) k 411.21 
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feature of the full-service providers, beyond their breadth of coverage and 
proprietary search algorithms, remains the inclusion of human-created 
value-added content to support basic computer processing. 

The legal research platform market also features budget model legal 
platforms, such as Casemaker, Fastcase, and LoislawConnect. Generally 
speaking, the budget models rely on search algorithms to a much greater 
extent and include little or no human-generated content. While these 
services come with a significandy lower price tag than the full service 
providers, they require more effort and attention from researchers using 
them. 

In between the top end of the market and the budget models, many 
publishers offer niche services. For example, Thomson Reuters, in addition 
to Westlaw, produces RIA Checkpoint, an electronic research platform 
devoted to tax law research. Similarly, Wolters Kluwer provides CCF1 
Intelliconnect, a service also focused on tax. Another example comes from 
William S. Hein & Co., which offers HeinOnline, a platform focusing on 
academic and historic legal materials, while ProQuest’s Legislative Insight 
provides legislative history documents in digital form. Niche electronic legal 
research platforms vary in the amount of human-generated features they 
use. 

Despite the proliferation of various types of electronic research platforms, 
they tend to interact with information in similar ways regardless of specific 
programming. Thus, an aspiring legal researcher would be well served to 
focus on basic processes of electronic research, which then could be used 
on any and all electronic research platforms (legal or otherwise). 


5.3 Basic Processes of Electronic Research 

It is probably not a stretch to surmise that the majority of American law 
students in the 21 st Century possess extensive experience with the Internet. 
People use the same basic processes to navigate the Internet whether they 
do so to perform in-depth research, to shop for a new pair of shoes, or to 
check the box score of last night’s basketball game. Searching, browsing, 
and filtering 124 are the actions that comprise the navigation of electronic 
materials. Aspiring legal researchers most likely perform all three actions in 


124 “Filtering” is sometimes also referred to as “limiting” or “selecting facets.” For 
purposes of clarity and consistency, “filtering” will be used here. 
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accessing the Internet and probably do so quite frequendy. The same basic 
actions will be used for electronic legal research. 

This is not to say, however, that law students already know how to use 
electronic resources to research effectively. Law, in its myriad sources, is a 
complex system. Furthermore, law involves the interpretation of the 
meaning of words, an activity for which computers are currently ill-suited. 
Thus, while the basic processes used for recreational Internet- surfing will 
be the same as those that are used for legal research, a greater level of 
precision and efficiency must be employed for the latter lest one be 
inundated by irrelevant results, as seen in Figure 5.3. 
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Figure 5.3: Searchingfor “due process” on Westlaw yields 
10,000 cases, which is an artificial limit set by West. Click 
here for screen cast: http:/ lyoutu.be/ 7hpGX75yntY. 


Too many results can be just as bad for a legal researcher as too few. Not 
only will she not have time to read through all the results, but they may 
not all be relevant to her problem. Citing something that does not apply to 
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the case at hand looks just as bad as failing to cite a key opinion that does 
apply. For these reasons, it is of paramount importance that law students 
work to become precise, efficient researchers. 

5.3.1 Searching 

In daily life, most people retrieve information from the Internet by 
searching. Thus, most aspiring legal researchers will be familiar with the 
rudiments of the process. After all, we have even named the programs we 
use to find information on the Internet “search engines.” Furthermore, the 
name of the most successful and widely used of the search engines has 
achieved synonymy with “looking stuff up on the Internet .” 125 

At its core, searching is a simple process that consists of typing terms into a 
text box, referred to as a “search bar,” and then scanning through the 
results. The terms typed may be as simple as a single word or as complex as 
complete sentences. For example, if I wanted to find out how many sets of 
Duplo blocks 126 I would need to buy to complete my son’s zoo collection, I 
could search for the single word “Duplo,” search for a phrase such as 
“Duplo zoo sets,” or even ask a question: “How many zoo sets does Duplo 
make?” The search engine then uses an algorithm to scan websites and 
return results likely to give me the information I need. 

Note that the search algorithm does not actually comprehend what is on 
each page, it merely counts terms (and sometimes synonyms for the terms, 
depending on the algorithm) and links and returns sites that may answer my 
question. Therefore, I would still need to evaluate the results in order to 
choose the one most likely to have my information. In this case, I would 
trust Lego’s website to accurately list all Duplo zoo sets in production. I 
would trust Lego’s website as Lego is the maker of the toys and has a 
commercial interest in selling its products. Whereas a vendor like Amazon 
would only let me know what sets it currently had available for sale, Lego as 
the manufacturer would most likely let me know of every set in production 
and would likely even offer suggestions as to where I could purchase them. 
The evaluation and selection of appropriate websites or resources for a 
given problem, like I have described here, is sometimes referred to as 
“information literacy.” 


125 For example, “I don’t know; have you tried Googling it?” 

126 Duplo is die line of plastic blocks for toddlers made by Danish toy-making 
giant, Lego. 


112 



The searches for Duplo blocks described above use terms and sentences 
from everyday conversational use. Programmers and web designers refer to 
these as “natural language searches.” Natural language searches generally 
rely on a search engine’s algorithm to find relevant information, a technique 
that works reasonably well when one uses a unique term such as the brand 
name Duplo. However, because of the volume of results returned, natural 
language searches require a relatively robust application of information 
literacy to determine which result is best suited to answer the problem at 
hand. 

For complex fields of knowledge such as law, beginning researchers may 
find the application of advanced information literacy challenging. After all, 
law comprises multitudes of individual information objects from a 
multitude of different jurisdictions. It may take several years of experience 
before a researcher achieves full literacy in the variety of sources that make 
up the field and is able to identify quickly the most relevant sources to a 
research problem. Aside from requiring a high-level of information literacy, 
natural language searches also often return too many results, or results not 
precise enough for the needs of the researcher. This is especially true for 
fields with controlled vocabularies and frequent reuse of terms. Law, of 
course, with its multiple sources, multiple jurisdictions, and many terms of 
art, is such a field. 

This is not to say that full service legal information providers do not 
support natural language searching; in fact, the platforms of the current 
generation of legal search providers default to a natural language search, 
mostly as a response to the rise of Google. While it is possible to use a 
natural language search as a starting point for legal research, it is best suited 
for relatively simple legal questions, and even then usually returns a 
relatively large number of results that will require a researcher with good 
information literacy skills to be able to recognize what is most useful. It will 
also likely involve further substantial research. For example, the search in 
Figure 5.3.1 seeks an answer to the question of whether California 
recognizes common law marriages, a relatively straight-forward yes-or-no 
question, and returns over 33,000 results. Note that the algorithm (which 
West tailored specifically for legal research) does present authority to 
answer the yes or no question; however, it also presents a lot of information 
that does not answer the question. It would be up to the researcher to 
determine which of the results provide proper legal authority to answer the 
question. Thus, natural language searching is usually not the most efficient 
way to research complex issues of law. 
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Figure 5.3. 1 : A natural language search on Westlaw. Click 
here for screencast: http:/ /joutu. he/ dwqkXpSPDOE. 


5.3.2 Search Operators & Advance Searching 

Happily, the creators of the full service legal information platforms (and 
indeed the creators of search engines generally) include in their products 
tools that enable legal researchers to take greater control of the search from 
the algorithm in order to achieve more precise results. Programmers call 
these tools “operators” because they operate upon the basic search function 
to modify the algorithm used, and researchers can usually find a list of 
available operators through an “advanced search” interface. Advanced 
searching encompasses several different types of operators, most notably 
for legal research: connectors, expanders, and fields. 

Connectors are terms that alert the research platform that the researcher 
would like to limit results to pieces of information that contain specific 
search criteria; they effectively narrow the search results. For instance, the 
connector & used in between two terms on Westlaw tells the computer that 
you would only like results that contain both terms you are looking for and 
not one or the other. To further narrow the search results, /P could be 
used between two terms to tell the research platform that not only would 
the researcher like the results to contain both terms but that she would like 
both terms to occur in the same paragraph. Different platforms sometimes 
recognize slightly different connectors but usually a researcher will be able 
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to find a list of recognized connectors via a link on the research platform 
itself. 127 

Expanders work similarly to connectors in that researchers use them in 
combination with search terms in order to modify results of a search. 
Whereas connectors work in between terms to connect two or more terms 
and limit the search results, expanders work to broaden the search results. 
For example, on Wesdaw the ! functions as a root expander. This means 
that a researcher could use an exclamation point to retrieve multiple 
variations of a word from a common root. For instance, searching for the 
term declar! would return results containing the following words: declare, 
declaring, declarant, declaration, etc. Thus, while connectors tend to limit 
results, expanders will sometimes yield more results but will obviate the 
need for multiple searches if searching for a term that exists in multiple 
variations. 

Aspiring legal researchers may encounter the phrase “terms and 
connectors” in reference to using both connectors and expanders. 
Technically, the word “connectors” refers to the search operators while 
“terms” refers to the researcher’s individual search terms, which would 
need to be generated even for a natural language search. Using connectors 
along with terms, however, better allows a researcher to limit results to only 
those most relevant to the problem at hand. Figure 5.3.2a provides a list of 
commonly recognized search operators. 


127 On Westlaw, click “advanced” next to the search button for a list of 
connectors; on Lexis Advance click “Advanced Search” just above the search box 
on the right side of the home page; on Bloomberg Law, run a keyword search and 
then a “search help” link will appear next to the keyword search box. 
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Operator 

Effect 

Example 

AND 

Returns only documents 
containing both terms. 

budget and deficit 

OR 

Returns documents 
containing either term. 
Often used with 

synonyms. 

ship or vessel or 
boat 

NOT 

Returns documents 
containing the first term 
but excludes any 
documents that also 

contain the second. 

apple not fruit 

/s 

Returns documents with 

both terms in the same 

sentence. 

sanction / s 

frivolous 

/P 

Returns documents with 

both terms in the same 
paragraph. 

custody / p child 

c< ?? 

Returns only documents 
that contain the entire 
phrase found within the 
quotes. 

“attorney of record” 

! 

Root expander; will 
return documents 
containing any variation 
of a root word. 

acqui! 

Finds acquire, 
acquisition, 
acquiring, etc. 

* 

Universal character; the 
computer will treat the * 
as all letters. 

Useful if looking at 
alternate spellings, 
e.g. defen*e if 
looking at both 
English and 
American cases. 


Figure 5.3.2a: Commonly Used Connectors and Expanders 


Often, expert legal researchers will combine search terms, connectors, and 
expanders into a single search as a way to get precise, relevant results. When 
constructing advanced searches using multiple operators, it is sometimes 
helpful to break your search query into individual parts with parentheses. At 
one point in time the parentheses were necessary to tell the computer the 
order in which the operators should be applied (much as parentheses work 
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in math problems). Today most legal research platforms no longer need the 
parentheses, but it can be helpful to the researcher to identify visually how 
the operators will be applied. For example, if I wanted to use Westlaw to 
find the Oregon cases in which embryos are discussed as property in a 
divorce, I might craft the following search: 

advanced: embryo! /p property /p (divorce OR 

“dissolution of marriage”) 

The hypothetical search above contains a series of operators, as well as four 
terms that I think describe my legal problem. For instance, advanced: tells 
Wesdaw that I am interested in applying operators to my search rather than 
relying on a natural language search. The operator ! after embryo tells 
Westlaw that I am interested in results with the term embryo with various 
endings since I want to retrieve cases that discuss one embryo as well as 
those that discuss multiple embryos. The operator /p tells Westlaw that I 
want the search terms embryo! and property to appear in the same 
paragraph, since if the terms appear in proximity to one another they are 
probably being discussed in relation to one another. I’ve specified for 
Westlaw two synonyms since I don’t know which term Oregon will use in 
their case law — divorce or dissolution of marriage. And I’ve put the phrase 
“dissolution of marriage” in quotes to indicate that I want results with that 
exact phrase, not just the term dissolution appearing in one paragraph and 
the term marriage appearing twenty paragraphs later. By using these 
operators I have narrowed my results to those likely to address my specific 
problem, though I will still need to explore additional avenues to make sure 
I’ve explored all possible options. 
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Figure 5.3.2b: An advanced search using multiple operators 
on Westlaw. Click here for screencast: 
https:! ! ' youtu. be! K4JPR1 JfZNO 

Field searching represents an alternative way to limit research results 
through use of an operator. When legal information providers upload 
sources of law to their electronic platforms, they often divide the source 
information into different segments or fields. Researchers may then search 
each of these fields individually. Different sources may contain different 
fields. For instance, on Wesdaw codified statutes are broken into nine 
fields: preliminary, caption, preliminary/ caption (in other words, the first 
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two fields combined), citation, annotations, credit, statutory text, historical 
notes, and words & phrases (a specific finding aid originally produced as a 
print publication). Meanwhile, the same provider divides published cases 
into twenty-four separate fields: date, party name, citation, synopsis, digest, 
synopsis/digest, judge, attorney, court name/prelim, docket number, 
background, concurring, court abbreviation, dissenting, full text, headnote, 
holding, lead notes, opinions, panel, topic, words & phrases, and written by. 
Though the fields vary, a researcher can use any individual field to increase 
the precision of a search . 128 

By this point, most law students probably understand the need to vary 
potential search fields by search. After all, what would be the point of 
including a field for “statutory text” for a document that is not a statute? 
Similarly, law students no doubt recognize “concurring” and “dissenting” as 
pertaining to judicial opinions, and as things that only matter in caselaw. 
Law students may also have recognized that some of the fields correspond 
to value-added content that West, as a publisher, adds to primary source 
documents, such as headnotes. The replication of these print-based 
information systems, when combined with the ability to field search, gives 
legal researchers the ability to narrowly tailor their searches to be as precise 
as possible. 

To conduct a fielded search, a researcher may either enter an advanced 
search interface and type terms into the appropriate boxes or add field 
commands to a hand-crafted search. Note, however, that different 
publishers assign different fields to different sources. Furthermore, the 
abbreviated field search commands vary from platform to platform, so it 
may be a good idea to at least scope out the advanced search interface or 
click on a help button when conducting a field search. Expert researchers 
often use field searches in combination with other search operators. 


128 Finding out what part of the document each field is referring to can be a 
challenge. On Westlaw, go the advanced search page for that kind of document 
(statute, case, etc.) and on the right there will be an image that highlights each part 
of the document. On Lexis Advance, go to the “Advanced Search” link above 
the search bar on the right side, and then choose content type, and there will be 
an image on the right that highlights each part of the document. On Bloomberg 
Law, field searching is more limited; the existing fields can be found by clicking 
on the tabs for the type of document and then the search option. E.g. “Litigation 
& Dockets” and then “Search Court Opinions” to find fields for searching cases. 
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Figure 5.3.2c: An advanced search on Westlaw using a field 
search. Click here for screencast: 
http: I fyoutu. be/ UIKCuxR-KpY. 

Though search operators offer researchers greater control over the 
precision of searches, even well-crafted advanced searches, if performed on 
databases comprising multiple jurisdictions and sources, often still yield 
thousands of results. A practicing attorney will not necessarily have time to 
read through even a few hundred legal authorities. Thus, good researchers 
combine searching with other techniques. 

5.3.3 Browsing 

In an electronic research context, browsing refers to the process of clicking 
through a website’s inherent organization to narrow in on the information 
one is seeking. Most aspiring legal researchers probably already engage in 
this sort of activity in everyday web use. Indeed, one hears the term “web 
browsing” almost as often as one hears the term “search engine.” An 
example of common everyday use of browsing on the web is the checking 
of sports scores. I typically check the previous night’s basketball scores over 
my morning cup of coffee by going to espn.com, clicking on the “NBA” 
tab, and then clicking on the “scores” tab that appears in the dropdown 
menu beneath “NBA.” Thus, I use the site’s internal organization to bring 
up the information I want. 

All websites feature the inherent organization that make browsing possible, 
but legal search providers excel at it. For instance, Lexis Advance allows 
researchers to browse by source, jurisdiction, or topic (as defined by the 
LexisNexis editors). By browsing by topic, researchers can find authorities 
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related to a specific subtopic of the law. Similarly, by browsing by source, 
researchers can identify specific sources of interest. West, Bloomberg, and 
other legal information providers follow similar schemes. However, not 
only do the publishers provide organization, but many of the legal sources, 
such as topically-organized codes, contain their own inherent structure. 
Thus, a good legal researcher can sometimes find what she needs just by 
clicking through a legal search platform. 


Lexis Advance 1 




* ★ f «vor«n 


Figure 5.3.3: Browsing on Lexis Advance. Click here 
for screencast: https:! ljoutu.be / GdMXDAhOC78. 
Keprinted from LexisNexis with permission. Copyright 
2016 LexisNexis. All rights reserved. 
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Broadly speaking, browsing resembles using a book’s table of contents to 
find information via the work’s organization, while searching is akin to 
using as index as it allows researchers to find instances of specific words or 
phrases . 129 Both techniques work to find specific information, but 
sometimes the most efficient way to research an issue fully is to combine 
both techniques. When researching electronically, researchers can also 
combine searching and browsing with a third technique: filtering. 


5.3.4 Filtering 

Filtering is a process by which electronic researchers focus on some search 
results while excluding others. It works somewhat similarly to field 
searching in that information providers assign metadata 130 to individual 
information objects which researchers may then use to separate the wheat 
from the chaff. Of Internet sites encountered in everyday life, the online 
retailer Amazon may be the most obvious user of filters. Amazon’s filters 
allow would-be customers to find exactly what they are looking for among a 
multitude of results. For example, if one wanted to buy soccer shoes from 
Amazon, one could search for “soccer shoes” and then filter the results by 
brand, size, color, and even average customer review, which are all pieces of 
metadata collected by Amazon and applied to each individual product entry. 

Filtering may be the most flexible of the electronic information gathering 
processes. It can be performed pre-search or post-search. Furthermore, 
most sites (including the legal information providers) allow users to remove 
filters and instantaneously receive the full results of an unfiltered search. 


129 Note that an index may actually be more helpful than a full-text search, as 
indexes typically employ controlled vocabularies and are generally created by 
humans who understand the meaning of a search term and so link it to where it is 
actually discussed as opposed to merely appearing in the text, which is all a 
computer can recognize. In fact, publishers recognize the value of indexes and 
include them in digital form for many of the sources published on electronic 
platforms. 

130 The term metadata refers to any data describing an underlying piece of data 
used to make computers work. For example, tagging a photo on Facebook with 
the names of people in the photo is providing metadata about the photo that will 
enable other Facebook users to find it if they search for the name of a tagged 
individual. Pieces of metadata can be called different things but fields, tags, and 
facets are some common terms. 
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Legal researchers should therefore feel confident that they will not lose vital 
information by filtering. 

Legal information providers generally build a number of useful filters into 
their platforms. Commonly used filters include source type (statute, case, 
regulation, etc.), jurisdiction, date, topic (as assigned by editors working for 
the information provider), and similarly useful facets. 131 Researchers may 
typically find available filters listed in a box to the left of delivered search 
results. Figure 5.3.4 shows the use of filters on Bloomberg Law. 
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. Figure 5.3.4: Using filters on Bloomberg Lain to narrow in 
on relevant lam. Click here for screencast: 
http:/ lpoutu.be/ fxydRAg J O . Reproduced with permission 
from Bloomberg Law. Copyright (2015) by The Bureau of 
National Affairs, Inc. (800-372-1033) 

<http:/ / www.bna.com> 


Filtering is a powerful, powerful tool that allows researchers to hone in on 
particularly relevant information without discarding other potentially useful 
results. 


131 In the case of Westlaw, the topic and key number system developed by West 
for print resources are often included as facets. 
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5.4 Combining the Basic Processes for Efficient Research 

While a researcher can use any of searching, browsing, and filtering to find 
relevant results, the best researchers often combine the basic processes to 
find the best results the most efficiently. 132 To a certain extent, this is true 
of all electronic information gathering, whether for formal research or 
personal use. For example, if I wanted to download a new fantasy book to 
read for some good, old-fashioned escapism I might use all three basic 
processes on Amazon’s website. First, I would browse through Amazon’s 
internal organization to get to “fantasy” as a sub-genre under Kindle e- 
books. Next, I would enter a search term, such as “urban,” for a particular 
type of fantasy setting. Finally, I would apply a filter for an average 
customer review of 4 stars or higher (there is a lot of bad fantasy out there). 

As the example above illustrates, much web navigation that most people 
would probably regard as fairly routine regularly combines searching, 
browsing, and filtering. Of course, doing so efficiendy becomes more 
important the more complexity one’s research task possesses. Unfortunately 
for aspiring legal researchers, American law tends to be one of the more 
complex subjects to research. 133 

Like most complicated tasks, the knowledge of when to shift from 
searching to browsing to filtering and back to achieve ideal efficiency 
improves with practice and experience. First year law students should focus 
on mastering the individual processes 134 of electronic research and 
developing an awareness of the potential power in combining them. For 
instance, in order to find caselaw on Bloomberg Law to determine whether 
juveniles are constitutionally entitled to jury trials in Kentucky, I would start 
by browsing down to “court opinions” from Kentucky courts. Then, I 
would construct a well-formed advanced search. In this case, my terms are 
likely to be: juvenile, jury trial, and constitutional. Furthermore, I want the 


132 Note that, while I used Westlaw to demonstrate searching, LexisNexis to 
demonstrate browsing, and Bloomberg to demonstrate filtering, all three 
platforms support all three activities, as do virtually all other electronic search 
platforms. 

133 On the plus side, thanks to the full-service legal information providers 
described elsewhere in this chapter, the bulk of the law can actually be found on 
the web. Again, electronic research, done properly, can be much more efficient 
than paper-based research. 

134 This includes moving beyond the comfort of the Google-style search bar and 
using advanced search techniques. 
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jury trial to be related to the constitutional issue, so I would add connectors 
and construct the search as follows: 

(“jury trial” / s constitution!) AND juvenile 

This well-crafted search yields a workable number of cases, but for good 
measure I would add filters to make sure I start with the case that I really 
want. Specifically, I would add a topical filter (criminal law) and a court 
filter (KY Supreme Court) to return topically significant and fully 
mandatory cases. I have thus trimmed my results down to two cases, one of 
which is unreported, and the other of which is the controlling precedent on 
the issue. After I read the controlling case, I can always expand my research 
by removing filters. 
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Figure 5.4: Combining searching, browsing, and filtering in 
conducting electronic legal research. 

Click here for screencast: http: I ljoutu.be / uvoA2oQ4LHk. 
Reproduced with permission from Bloomberg Law. Copyright 
(2015) by The Bureau of 
National Affairs, Inc. (800-372-1033) 

<http:/ / www.bna.com> 
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Thus, using advanced searching, browsing, and filtering enables a legal 
researcher to give the search engine enough guidance to find what the 
researcher needs. In essence, the entirety of the law is at the researcher’s 
disposal, and the trick for the researcher is finding a way to tell the search 
engine which specific source, of the millions that comprise the law, that the 
researcher needs. Searching, browsing, and filtering all help to limit the 
universe of potential results to only those that are most relevant. 

A well-trained legal researcher with a networked computer can gather in a 
matter of hours the number of relevant legal authorities that used to take 
lawyers days to assemble using print publications, yet gathering sources is 
not the only efficiency upgrade that computers offer to legal researchers. 
Electronic research also eclipses print research when it comes to updating 
the law. 

5.5 Using Finding Aids in an Online Environment 

The basic processes of electronic research can be combined not only with 
each other but with finding aids such as headnotes, topics and key 
numbers, statute annotations, tables of contents, and indexes that also 
exist on the legal research platform. Although some of these may at first 
seem like outdated holdovers from a print-based world, these finding aids 
are still extremely useful as they provide alternative research entry points 
and research tracks when the other research processes fall short. Statute 
annotations remain an important finding aid for identifying relevant cases 
in electronic legal research; on Westlaw and Lexis Advance they are called 
“Notes of Decisions”. On Wesdaw they are located on their own tab 
above the statute text; on Lexis Advance they are located below the text of 
the statute. Bloomberg Law does not provide statute annotations. Note 
that the cases listed in the Notes of Decisions are only a subset of the 
cases identified in the statute’s citing references. The citing references to a 
statute contain a complete list of every case on that legal research platform 
that cites back to that statute. By contract, the Notes of Decisions only 
contain cases that the Westlaw and Lexis Advance editors decided were 
important enough to highlight and summarize for the researcher. This 
often makes them a good starting point when looking for cases that apply 
a statute in particular circumstances. 

While statutes and regulations can be browsed to, searched in, and filtered, 
a thorough researcher should remember that because codes are organized 
topically, the table of contents is still valuable in an electronic 
environment. For example, a researcher could browse down via the legal 
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research platform’s inherent organization to the table of contents of the 
United States Code, and then further browse the table of contents to find 
statutes relating to a particular topic. Alternatively, if a researcher finds a 
topically relevant statute or regulation by searching, the thorough 
researcher will be sure to use the table of contents navigation available to 
look at the sections nearby in the same chapter (or other relevant 
organizational unit) to see if any of them also apply to the problem at 
hand. 


Indexes are also useful entry points in an electronic universe for the same 
reasons they are useful in print. An index may recommend alternative 
wording or terms that the source actually uses rather than the terms the 
researcher thinks it will use; sometimes a natural language search algorithm 
will return such synonyms or alternative phrasings, but sometimes they 
will not. An index will highlight entries where the term is actually 
discussed in the text of the regulation or statute rather than a search 
engine picking up all the statutes or regulations where the term was 
mentioned in passing, or maybe even just mentioned in an annotation 
rather than in the text itself. Not all legal research platforms include 
indexes. Bloomberg Law typically has none. Lexis Advance includes them 
for a few resources, and Wesdaw generally provides indexes for primary 
materials if an index existed for it in print. See Figure 5.5a below for using 
tables of contents and indexes online. 
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Figure 5.5a: Using tables of contents and indexes on 
Westlaw. Click here for screencast: 
https: I / 'youtu.be / daXdooqfZhY '. 
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Finding aids for cases have also made it onto the legal research platforms. 
The West system of headnotes, topics, and keynumbers only exists 
electronically on Wesdaw, as West has a financial interest in not licensing 
their well-developed classification scheme to their competitors. Lexis 
Advance has developed similar functionality; however, Lexis Advance’s 
topics tend to be less specific than West key numbers (though they have 
the bonus of classifying additional documents besides just cases). 
Bloomberg Law’s topics are only applied to limited sets of cases rather 
than nearly all cases as on Westlaw and Lexis Advance. 

While it is possible to browse the topic systems on Wesdaw and Lexis 
Advance, it can be a difficult process because of the very specific legal 
terminology employed; there’s no equivalent of the print Description 
Word Index for either system. It is generally easier to tind specific topics 
by looking at the headnotes of relevant cases the researcher has already 
identified via other means, e.g. statute annotations or a secondary source. 
Once a topic is identified from the headnote, the researcher can click on it 
to bring up a list of cases classified under that topic that can then be 
dltered or searched. On Wesdaw, it is also easier to browse to 
neighboring key numbers once a key number that is somewhat on topic 
has been identified. 
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Figure 5.5 b: Using Key Numbers on Westlaw. Click here for 
screencast: 

https-f / joutu.be/ gBNt-bktYug. 
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Figure 5.5 c Using Topics on Texis Advance. Click here for 
screencast: https:/ /youtu. he/ Cvqe7Xc%KJA. Teprinted from 
TexisNexis with permission. Copyright 201 6 TexisNexis. 
All rights reserved. 


5.6 Electronic Citators 

As discussed earlier when introducing the various sources of law in their 
print forms, law tends to change. Statutes may be amended or declared 
unconstitutional. Cases may be overruled or superseded by statute. 
Regulations may be repealed or modified by new regulations. Thus, 
finding the law represents only the first step. A legal researcher also needs 
to update the law to make sure the source she found remains valid. Over 
the years, legal publishers developed systems that aided researchers in this 
task. Print codes receive pocket parts that alert researchers to amendments 
made in statutes. Shepard’s developed a system for informing researchers 
what sorts of subsequent treatment a case received. The federal 
government published the List of Sections affected to tell researchers 
which regulations changed. Computers render print-based updating 
services obsolete. 

Citators are tools developed by legal information providers that aid 
researchers in determining a source’s subsequent treatment, i.e. how a 
source has been treated by authorities that came after it. This process is 
often referred to as “updating the law.” Note that the word “citator,” 
which legal information providers more or less made up, contains the 
same root as the word “citation.” The name stems from the way citators 
are created. Essentially, legal information providers gather all subsequent 
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authorities that cite the earlier authority in question and then determine 
how those subsequent authorities have impacted the original authority. 

Legal information providers go about building citators in two broad ways. 
Budget model platforms, such as Casemaker and Fastcase, use algorithms 
for both the gathering of subsequent sources and the determination of 
impact. Essentially, they construct a search algorithm that finds all cites of 
the original search and then looks for certain key terms, such as 
“overruled” or “superseded,” nearby the citation. The algorithm, based on 
its count of terms, then makes an attempt at determining whether or not 
the original authority continues as valid precedent (or is still “good law,” as 
we say colloquially). The problem with this approach is that computers 
excel at computation but struggle with the nuance of language. Humans 
recognize shades in meaning and the subtleties of language but sometimes 
give in to the temptation of the rhetorical flourish. Thus, judges writing 
opinions sometimes include words that mean different things in different 
contexts, and computers sometimes count the words as meaning 
something they do not. 

An algorithm -generated citator is better than nothing, 135 but by far the 
preferable approach is to trust humans with extensive legal training to 
make determinations of the impact of subsequent authorities upon a 
source. The primary drawback of this approach is that humans with 
extensive legal training tend to expect extensive compensation (at least 
compared to a computer which requires only a power source), and so only 
the expensive, full-service legal information providers have managed to 
create true, human-created citators. As the old adage goes, though, you get 
what you pay for. 

The three full-service, high-price legal information providers each include 
a citator on their respective platforms. LexisNexis acquired Shepard’s 
Citations in 1996, promptly converted it to an electronic format (as well as 
continuing to publish the print), and includes it on Lexis Advance. 136 


135 An algorithm-generated citator will at least link a researcher to subsequent 
citations of a source, even if the researcher would then need to read fully each 
subsequent citation to feel confident about a determination of impact. 

136 Because Shepards was the only print citator, and thus the only citator before 
the Internet came along, the term “Shepardize” is a term you may still hear used 
today to mean “to run through a citator”, no matter which citator or which any 
legal research platform you’re using. It’s similar to the way “google” has come to 
mean searching on a search engine, no matter what the search engine may be. 
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Westlaw developed KeyCite to compete with Shepard’s , and Bloomberg 
likewise created BCite upon entering the legal information business in 
2009. The three services function similarly in that they all give researchers 
a quick visual clue as to a legal authority’s continued validity, they all link a 
researcher to all citing references of an authority, and they are all fully 
integrated with the primary materials themselves. 

When a researcher encounters a legal authority on Westlaw, Lexis 
Advance, or Bloomberg Law, she may see a brightly-colored symbol next 
to the title of the authority. 137 These are the subsequent treatment symbols 
provided by each platform’s citator that alert the researcher that an 
authority has received subsequent treatment. The color scheme further 
alerts the researcher as to how the original authority has been impacted by 
the subsequent treatment. Generally, citator symbols follow a traffic-light 
scheme wherein red means to stop because of severe negative treatment, 
such as an overruling, while yellow indicates caution for some subsequent 
criticism, and green gives the all clear for only positive subsequent 
treatment. 138 Thus, a researcher can tell at a glance whether a source is 
likely still good law. Note, however, that a good legal researcher will 
actually read the negative subsequent treatment, as even cases overruled 
on one issue (thereby receiving a red subsequent treatment symbol) may 
still be good law on a separate issue. 

One other drawback of using humans to identify subsequent treatment is 
that different humans can look at the same language and come to different 
conclusions. So a case that has been labeled red on one platform, 
indicating severe negative treatment by subsequent cases, may be merely 
labeled yellow on another platform to indicate cautionary treatment. This 
is another reason why it is important to read the negative subsequent 
treatment so the researcher can make their own determinations as to the 
meaning of the relevant language. However, such overt disagreement 


137 On Wesdaw, the symbols for the most part take the form of flags. On Lexis 
Advance, the symbols are different shapes, and Bloomberg Law uses colored 
squares with different shapes inside them. 

138 BCite offers more nuanced categories than the other two services, and thus 
splits what would be red on West or LexisNexis into Red and Orange levels for 
different types of negative treatment. Similarly, while West and LexisNexis 
consider distinguishing to warrant a cautionary yellow, Bloomberg uses blue for 
distinguishing treatment and reserves yellow for more direct criticism. The basic 
pattern remains the same, however. 
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among citators is not common, and the symbols are still very useful 
guidance on where the researcher should target her attention first. 

In addition to identifying subsequent treatment, integrated citators also 
allow a researcher quick access to the subsequent authorities that cite an 
original authority. This is because in addition to making a determination of 
validity from the aggregate of gathered subsequent citations, the citator 
will also generate a list of links, usually referred to by researchers as “citing 
references,” that a researcher can follow to the gathered subsequent 
authorities. Upon opening a legal authority on Westlaw, a researcher can 
select the “citing references” tab to see a list of all subsequent citations. 
Similarly, a researcher using Bloomberg Law can select the “citing 
documents” tab for the same results. On Lexis Advance, after one opens a 
document, she can click on the “Shepardize this document” link to the 
right of the opinion text to see all subsequent citations of the document . 139 
Even better, each of the respective legal information providers have 
installed facets in their lists of subsequent citations, meaning that 
researchers can filter the results. 

In addition to the normal filters such as court, jurisdiction, and date, the 
citators include filters for type (positive, negative, distinguished, etc.) and 
depth of treatment. This allows researchers to focus quickly and efficiendy 
on the subsequent authorities that are likely to have impacted the original 
authority the most. Researchers then can make their own determinations 
about whether the original authority remains valid. 


139 LexisNexis paid for the Shepard’s brand name, and by golly they’re going to 
use it! 
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Figure 5.6a: Shepardiying the seminal case Marbury v. 

Madison on Lexis Advance. Click here for screencast: 
http:/ ljoutu.be/ oONOCmblfyPA. Reprinted from 
LexisNexis with permission. Copyright 201 5 LexisNexis. 

All rights reserved. 

Citators also allow researchers to create their own filters by searching within 
results. Thus, in addition to updating the law, electronic citators can also act 
as a powerful research tool. For instance, if I wanted to find Kentucky cases 
on the doctrine of judicial review, and I know that Marbury v. Madison serves 
as the foundational case for judicial review in America, I can pull up 
Marbury v. Madison, Shepardize it, apply filters for Kentucky and search for 
the term “judicial review,” and quickly retrieve the relevant cases for my 
problem, as seen in Figure 5.6b. 
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Figure 5.6b: Using an electronic citator as a research tool. 

Click here for screencast: http:/ ljoutu.be/hF5jW-Of9FO. 

Reprinted from FexisNexis ivith permission. Copyright 201 5 
FexisNexis. A.U rights reserved. 

In addition to the filters that allow us to sort through the citator results, 
citators also supply the researcher with brief snippets of information about 
each subsequent citation on the citator results list. In Figure 5.6a we saw 
how the citators indicated the depth of discussion that the subsequent 
authorities contained regarding the original authority. Citators also provide 
a snapshot of how the subsequent authority itself has been cited. In Lexis 
Advance, the colored squares underneath the title of each subsequent 
citation indicate the relationship between the subsequent authority and the 
original authority. However, the colored symbols that appear directly after 
the title of the subsequent authority indicate how that authority itself has 
been treated by later authorities. On Westlaw, the relationship between the 
original authority and the subsequent authority is indicated in the 
“Treatment” column of the citator results. But the flags that appear next to 
each subsequent citation describe how that opinion was subsequently 
treated. The placement of symbols on Bloomberg Law’s BCite is 
substantially similar to that of Wesdaw. See Figure 5.6c for further 
explanation. 
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Figure 5.6c: Subsequent treatment upon subsequent 
treatment. Click here for screencast: 
http: I / youtu.be / wFWal 7e4Av4. Reprinted from 
FexisNexis with permission. Copyright 201 5 FexisNexis. 
All rights reserved. 


Electronic citators have a few additional features beyond updating and 
expanding primary authority research. The “History” feature (called 
“History” on Westlaw, “Appellate History” on Lexis Advance and “Direct 
History” on Bloomberg Law) lists opinions contained in the database that 
are related to the same case. If I wanted to see what happened after the 
United States Supreme Court remanded the case of Bowers v. Hardwick back 
to the 11th Circuit, I could go to the “History” tab on Westlaw and find a 
list of prior and subsequent opinions tracing the case’s way through the 
court system. See Figure 5.6d. This list will be limited to opinions that the 
database actually has in its system; in this case the opinion from the trial 
court is not available in Wesdaw and is thus not listed, though the 
researcher can determine from reading the appellate court opinions that the 
case started in Northern District of Georgia. In addition to the list of 
related opinions, for some cases Wesdaw and Lexis Advance will even 
provide a chart so the researcher can better visualize the relationship 
between opinions. 
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Figure 5.6 d: Researching a case’s history. Click here for 
screencast: http:/ lyoutu.be/MZG5li_rp5SFL. 


In addition to providing citation lists of citing court opinions, citators also 
supply the researcher with secondary sources that cite back to the original 
authority. Looking at the secondary sources that cite to a primary authority 
can be a valuable way to find further analysis of the authority and related 
legal topics . 140 However, the secondary sources listed in each of the three 
citators will vary dramatically. While all three high-price legal research 
platforms carry a substantially similar set of primary authorities, their 
secondary sources will be more diverse. Budget model legal search 
platforms usually do not carry much in the way of secondary authority. 

Electronic citators can be used to find lists of primary and secondary 
authorities that cite back to statutes or regulations in much the same 
manner as a researcher would use them for opinions. While the same 
symbols used to indicate subsequent treatment for opinions are also used 
for statutes and regulations, they can convey slightly different information 
in this context. A yellow symbol for a statute or regulation may simply 
mean that a legislature or agency has proposed an amendment that has not 
yet been adopted. If the researcher practices in this area, such information 
has value for future reference, or to advise a client on future action, but it 
does not affect immediate application of the statute or regulation. A red 
symbol may mean that a statute or regulation has been declared 
unconstitutional or has been repealed. As with opinions, the researcher 


140 Secondary sources will be discussed in more detail in Chapter 6. 
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should use the symbols as a guide for further investigating the currency of 
the statute or regulation. 

The extensive features of electronic citators give the legal researcher a 
significant advantage in researching efficiently, as well as a vasdy superior 
way of updating the law. In these regards, they are representative of the 
efficiency of using computers for legal research in general. While research 
platforms offer significant advantages to legal researchers in terms of time 
and efficiency, to achieve the maximum benefit from their capacity, a legal 
researcher in the twenty-first century needs to be able to communicate 
effectively with algorithms and let them know what exactly the researcher 
wants to find. Legal researchers should use all means at their disposal to 
guide computers to what they want. Specifically, expert researchers engage 
in the techniques of searching, browsing, and filtering, and often combine 
the same. Furthermore, expert legal researchers know how to use electronic 
citators to their full potential. Aspiring legal researchers should practice 
using these same techniques and tools. Thus, law students are encouraged 
to try the exercises on the following pages. 
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5.7 Concluding Exercises for Chapter 5 

Hone your skills by completing the following exercises on all the legal 
research platforms available to you. 


5.7.1 Introductory Exercise on Electronic Research 

1. Find the United States Supreme Court case in which Justice 
Jackson argued that, “Compulsory unification of opinion achieves 
only the unanimity of the graveyard.” 

2. Find a 1971 case in which Satan was sued in federal court. 

3. Find a pre-1990 Massachusetts case in which a goldfish is 
considered an “animal” for the purposes of enforcing a statute. 

4. Find a 5th Circuit Court of Appeals Case from December 2010 
regarding identity theft. 

5. Find an Oregon case in which a divorce trial focused on the 
property rights associated with six frozen embryos. 
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5.7.2 Intermediate Exercise on Electronic Research 

Against your better judgment, shortly after graduating and passing the 
Kentucky bar, a heretofore slacker friend of yours, Joe Stoner, convinces 
you to sign on as General Counsel for his newly formed video game 
development company, Bluegrass Star Games. Honestly, you just agreed 
to be G.C. to stop Joe from pestering you while you looked for a more 
legitimate job. You never expected him actually to produce a single game. 
Contrary to your expectations, however, Joe has found his true calling in 
life and is nearing launch of the company’s new centerpiece, Mary Jane’s 
Marauding Moppets, in which puppet-like, anthropomorphic versions of 
common woodland animals engage in the illicit marijuana trade. (Some of 
the challenges of the game include: a mini-game on DEA Dodging, a 
social-networking style mini-game on Crop Watering/Farm simulation, 
and a supply and demand business distribution simulator. Joe swears the 
game will “like, destroy preconceived notions of genre, man.”) Bluegrass 
Star Games is also offering a limited edition of the game that ships with a 
hollow, ceramic figurine of one of the woodland animal characters. The 
figurines look suspiciously like bongs. You decide that as General Counsel, 
you had better do some research. 

1. Find a United States Supreme Court case from 2011 that struck 
down a California law regulating the sale of violent video games 
on First Amendment grounds. 

a. Has it received any negative treatment? Describe that 
treatment in general terms. 

b. Has any Kentucky state court decision cited this case? 

2. Find the U.S.C. provision prohibiting the sale of drug 
paraphernalia. 

a. Do you see anything that might affect the validity of this 
statute? 

b. Have there been any federal cases in the 8 th Circuit Court 
of Appeals that discuss this statute? 
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5.7.3 Advanced Exercise on Electronic Research 

Our firm represents Fionn and Siobhan 0 Bradaigh, primary shareholders 
of Emerald Herbs, an herbal health supplement shop in southeast 
Lexington, KY. Emerald Herbs also features an online retail site and 
operates its own herb-growing facilities. Emerald Herbs is organized as a 
closely held corporation and employs a total of 56 individuals full-time. The 
herbal supplement business is surprisingly lucrative, and the 0 Bradaighs 
are very good clients of ours. Unfortunately, they are currendy locked in 
two separate legal disputes. 

Dispute 1 - State Law & Free Exercise of Religion 

It seems that in addition to working for Emerald Herbs, the majority of 
employees also belong to the Jessamine Grove of the Reformed Druids of 
North America (RDNA), a neo-pagan religious organization. Siobhan O 
Bradaigh, in fact, serves as the Arch-Druid of the Jessamine Grove. 
Amongst the tenets of the Jessamine Grove is that its members are “to cut 
no living tree.” This tenet conflicts with a Lexington ordinance requiring 
trees to be trimmed to 7’ clearance above sidewalks. Several trees in 
Emerald Herbs’ parking lot feature branches that extend to only 5’ above 
the neighboring sidewalk. Lexington’s authority to create ordinances stems 
from the Kentucky legislature through KRS ch. 67A on consolidated urban- 
county governments. 

1. A federal law was enacted in 1993, the Religious Freedom Restoration 
Act (RFRA), that was intended to prevent government from passing laws 
substantially burdening an individual’s free exercise of religion. Please find 
the federal statutes comprising the RFRA. Does it apply to state laws? 

2. Is the statute you used to answer Q1 still good law? Why or why not? 

3. What are our clients’ chances of successfully using the RFRA to escape 
enforcement of Lexington’s tree ordinance? 


Dispute 2 - Federal Law & Free Exercise of Religion 

Additionally, because of the number of employees, Emerald Herbs is 
subject to the employer mandate of the federal Affordable Care Act. 
However, the O Bradaighs, as well as the other members of the Jessamine 
Grove, object on religious grounds to every available prescription coverage 
plan because they all include products from drug companies with extremely 
poor environmental records. 
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4. We are investigating whether to file an injunction in the Eastern District 
of Kentucky to relieve Emerald Herbs of its duty to provide the Affordable 
Care Act healthcare plans due to the burden it places on the O Bradaighs’ 
freedom of religion. Please find the section of the RFRA that explicitly 
states that the free exercise of religion is protected. Are there any binding 
federal cases citing to that section in which a party is objecting to provisions 
of the Affordable Care Act on religious grounds? 

5. What are our clients’ chances of successfully using the RFRA to avoid 
paying a penalty under the Affordable Care Act for not providing insurance 
plans to employees? 
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5.8 Recommended CALI Lessons for Further Practice 

CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on electronic research touch upon material covered in this 
chapter. They would be a great place to start for students looking for 
further practice on the concepts introduced in this chapter! 


5.8.1 “Introduction to Search Logic and Strategies” by Sarah 
E. Gotschall 

Summary: an introduction to searching and using 
search operators. 

Lesson ID: LR59 

URL: http://www.cali.org/lesson/1121 


5.8.2 “Using Citators as Finding Tools” by Brian Huddleston 

Summary: an overview of how citators may be used 
to expand research. Covers print as well as electronic 
citators, though some of the screenshots of 
electronic citators are from earlier editions of Lexis 
and Westlaw. 

Lesson ID: LR104 

URL: http :/ /www.cali.org/lesson/8875 


5.8.3 “Updating/ Validating Case Law Using Citators” by 
Rebecca S. Trammell and Ashley Krenelka Chase 

Summary: an overview of using citators to update 
caselaw. Covers print as well as electronic citators. 

Uses an earlier version of Lexis Advance. 

Lesson ID: LWR 36 

URL: http://www.cali.org/lesson/858 
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5.8.4 “Cost of Legal Research” by Lauren Michelle Collins 
and Emily Janoski-Haehlen 

Summary: an introduction to the costs associated 
with using full-service legal search providers and 
strategies that can be used to mitigate those costs. 

Lesson ID: LR49 

URL: http://www.cali.org/lesson/1065 


5.8.5 “Internet Legal Resources — Free Resources” by Resa 
Kerns, Cindy Shearrer, and Todd Venie 

Summary: an introduction to free electronic legal 
resources available outside of the major legal 
research platforms. 

Lesson ID: LR18 

URL: http://www.cali.org/lesson/856 


5.8.6 “Evaluating Web Sites” by Susan Llano and Erin 
Murphy 

Summary: provides a practical framework for 
improving information literacy, especially as it relates 
to sites on the open web. 

Lesson ID: LWR39 

URL: http://www.cali.org/lesson/817 
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Chapter 6 

Secondary Sources 


If I have seen farther, it is by standing on the 
shoulders of giants. — Sir Isaac Newton 


6.1 Learning Objectives for This Chapter 

In working through this chapter, students should strive to be able to: 

• Describe various types of secondary sources. 

• Assess when to use a general secondary source vs. an in-depth, 
topical secondary source. 

• Find an appropriate secondary source for any discrete legal issue. 

• Use secondary sources in print or online to research a specific 
legal issue. 
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6.2 Overview of Legal Secondary Sources 

This text has so far discussed primary legal authorities and the methods for 
locating them. Now we turn our attention to secondary authorities, also 
called secondary sources, which are the sources researchers often use to 
begin their research. Legal secondary sources are texts that provide 
commentary and analysis of the law for the benefit of the reader. Secondary 
sources come in a variety of forms; they can be general or detailed, cover a 
specific jurisdiction, and they are written for a wide range of audiences. 
Different secondary sources may be employed at different stages of the 
research process; the choice of secondary source may also rest on the 
researcher’s prior knowledge of the topic. This chapter will describe the 
most common types of secondary sources the researcher is likely to 
encounter, when they should (and should not) be used, and a variety of 
methods for locating them. 

6.2.1 Common Types of Secondary Sources 

Law students and aspiring legal researches will likely encounter a broad 
range of secondary sources. In the following sections, we briefly describe 
some of the common types of secondary sources used by legal researchers. 
Figure 6.2.1 provides a quick-glance summary of the strengths and 
weaknesses of each type of secondary source described. 
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Secondary Source 

Advantages & Disadvantages 

Legal encyclopedias 

More breadth and less depth; a very general 
introduction to many legal topics. Low 
citability. 

Practice Series & 

Materials 

Breadth and depth vary by source, as does the 
amount of commentary. Citability thus varies; 
typically low. Useful in jurisdiction-specific 
research. 

American Law 
Reports (ALRs) 

More breadth and less depth; annotations 
contain summary but not analysis. Useful to 
start research on narrow topics and for 
jurisdictional comparisons. Low citability. 

Restatements 

Highly credible and thus highly citable. In- 
depth coverage on areas of traditional common 
law. 

Model Codes & 

Uniform Acts 

Focus on areas governed by statutory law and 
provide extensive annotations to relevant 
caselaw. 

Treatises 

Treats a subject in depth but breadth varies. 
Citability sometimes high but varies depending 
on the reputation of the treatise. 

Form books 

Useful for identifying the pieces necessary to a 
type of legal document. 

Law Review & 
Journal Articles. 

In-depth treatment on a narrow area of law; not 
updated once published. Quality and thus 
citability varies. 


Figure 6.2. 1 : An Overview of Secondary Source Types 


6. 2. 1.1 Legal Encyclopedias 

Legal encyclopedias are the most general of secondary sources. They have 
more breadth than depth and so can provide an introduction to a wide 
range of legal topics. If the researcher is unfamiliar with an area of law and 
needs a list of the major primary authorities in the area as a starting point 
for further research on the issue, legal encyclopedias are a solid place for 
him to begin his research. They are, as one would expect from the term 
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“encyclopedia,” organized alphabetically by topic. American Jurisprudence 2d 
(Am. Jur. 2d) and the Corpus Juris Secundum (C.J.S.) are two of the most 
widely known legal encyclopedias. Some states have jurisdiction-specific 
legal encyclopedias, such as Ohio Jurisprudence 3d. 

6. 2. 1.2 Practice Series & Practice Materials 

Practice series resemble legal encyclopedias in that they cover a variety of 
legal topics, though perhaps not as many as a legal encyclopedia, and they 
tend to be jurisdiction-specific. They are usually written by practitioners or 
scholars specializing in that jurisdiction and may contain descriptions of 
the current state of the law, some analysis of the law, and possibly forms 
relating to a particular topic. They tend to be organized by topic and can 
be one volume or many. 

Other practice materials may be form books, discussed further in section 
6. 2. 1.7, or process-oriented guides as to how litigation on a topic normally 
proceeds. Materials in the latter category may explain how litigation on a 
topic proceeds and the court filings and documentation typically seen in 
such cases. 

Practice series and other practice-oriented materials can sometimes 
resemble treatises in their depth of coverage on specific topics. In fact, 
whether an item should be deemed a “treatise” or a “practice material” can 
be a gray area, and these sources are often found using similar methods that 
will be discussed later in this chapter. 

6. 2. 1.3 American Law Reports (ALRs) 

The American Taw Reports is a set of hundreds of volumes which are filled 
with articles called “annotations.” ALRs provide an odd combination of 
breadth and depth; the number of topics covered is vast but those topics 
are much more specific than those in an encyclopedia. The annotations 
summarize caselaw on those narrow topics across jurisdictions; the 
function is more of a report on the current state of the law rather than an 
analysis of the law as one would find in a topical treatise. Each annotation 
contains a table of the relevant primary authorities described in the 
annotation organized by jurisdiction which can be a quick reference for 
finding primary authorities on that topic across jurisdictions. There are six 
series of the ALRs covering state law, the most recent being the ALR 6 th . 
The ALR Federal covers federal topics and is on its second series. 
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6. 2. 1.4 Restatements & Principles of Law 

Restatements are publications by the American Law Institute (ALI) that 
clarify and organize the existing state of caselaw on a given topic, or, in 
other words, restate the law. The restatements contain analysis on an area 
of law, summarize and refer to caselaw across jurisdictions, and may offer 
suggestions on how the legal system could clarify an area of law going 
forward. 

Because the ALI is composed of a large number of legal scholars and 
practitioners who are the experts in their fields, the restatements are 
generally considered to be among the most persuasive of the secondary 
sources of law. In fact, they are often cited by judicial opinions, 
particularly when there is no binding authority on point. 

Many of the restatements are on their third series and are published by 
topic. Some of the more well-known restatements are those covering the 
laws of agency, contracts, property, torts, trusts, and unfair competition. A 
complete list of topics may be found on the ALI website. 

The ALI also publishes recommendations on areas of the law that need to 
be updated; these publications are called “Principles” and cover a wide 
variety of legal topics. These can be useful to a practitioner looking for 
guidance on how to present to the court on an area of unsetded or outdated 
law. 

6. 2. 1.5 Model Codes & Uniform Acts 

The ALI and the Uniform Law Commission both publish model codes and 
uniform acts to advocate standards or to improve organization in certain 
areas of the law. Just as the name implies, these publications are written in 
the form of model statutes that jurisdictions can adopt in part or whole into 
their own statutory codes. Examples that are familiar to first year law 
students are the Uniform Commercial Code and the Model Penal Code\ a full 
listing can be seen on the Uniform Law Commission website and the ALI 
website. These publications contain annotations detailing how these model 
statutes have been adopted and implemented in various jurisdictions and 
thus can be a rich source of primary authority for a researcher. 

6. 2. 1.6 Treatises 

Treatises are comprehensive texts on a narrow legal subject. They 
generally provide much more discussion and analysis of the legal topic 
than a legal encyclopedia or ALR annotation while also leading the 
researcher to primary authorities through references and citations. They 
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may or may not be jurisdiction-specific and can vary in length from one to 
dozens of volumes. 

Treatises are often named after their authors, e.g., Nimmer on Copyright , 
Farnsworth on Contracts. Some treatises are highly reputable in a given field, 
but the quality can run the gamut. Consulting a subject-specific research 
guide or a research expert may be the quickest method to locate the most 
credible title for a specific legal topic. 

6. 2. 1.7 Form Books 

While each legal problem is distinct and each client unique, often the 
output of legal practice takes standardized forms. For instance, partnership 
agreements, while differing in the details, are generally structured in the 
same way. On the litigation side, while motions will employ unique 
arguments depending on the circumstances, the motions themselves will 
follow a standard format. Thus, one of the more useful types of secondary 
source in practice are form books, which publish blank templates or forms 
that lawyers can use in crafting their own legal documents. Usually, some 
explanatory text, similar to what you would see in a treatise, accompanies 
the templates. 

Form books may be either jurisdiction specific or neutral; they may also be 
topical specific or cover a wide variety of subjects. West’s Legal Forms is an 
example of a general, jurisdiction-neutral form set. Published sets of pattern 
jury instructions, on the other hand, are topically specific and are often 
published for specific jurisdictions. 

6. 2. 1.8 Law Reviews & Journals 

Law reviews and journals contain scholarly articles primarily written by law 
professors on various specialized areas of law. Journals are published 
periodically and may contain articles on a particular subject area (e.g. Harvard 
Journal on Facial and Ethnic Justice) or articles in a wide variety of subjects ( e.g. 
Harvard Law Review). Individual articles, however, usually address a very 
narrow area of the law. Furthermore, they tend to focus on underdeveloped 
or rarely-visited areas of the law and thus often contain information not 
found elsewhere. For this reason, they can be a rich resource for identifying 
not only relevant primary authority on that narrow topic but also secondary 
authorities on point. For the same reason, they are occasionally cited as 
persuasive authority by judicial opinions. 
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6.2.2 Uses of Secondary Sources 

As indicated above, different secondary sources are employed for different 
research scenarios. Typically the researcher will use a secondary source to 
educate himself on an unfamiliar area of law, unfamiliar jurisdiction, or as 
a method to quickly identify relevant primary authorities on a given topic. 
Sections 6.2.2. 1 and 6. 2. 2. 2 address these uses in more detail. 

While secondary sources are extremely useful tools for the research 
process, the researcher will not ordinarily cite to them in formal 
memorandums or court documents. He should never rely on a secondary 
source’s analysis of a primary authority; he must always review the primary 
authorities and conduct his own analysis relative to the specific facts of the 
legal issue that he is researching. Additionally, some areas of the law 
change rapidly and secondary sources vary widely in their currentness; a 
researcher will always need to perform additional research to make sure he 
is working with the most recent primary authorities on the issue. There 
are, however, exceptions to every rule, and section 6. 2. 2. 3 describes 
scenarios in which citing to secondary authorities may be appropriate. 

6. 2. 2.1 For an Overview 

A researcher may need to consult a secondary resource for an overview of 
an unfamiliar area of law, of an unfamiliar jurisdiction, or of an 
overdeveloped area of law. 

When researching an unfamiliar area of law or jurisdiction, a secondary 
source will give the researcher a quick overview of the state of the law in a 
specific legal area or in a specific jurisdiction. For an unfamiliar area of law, 
a general resource such as a legal encyclopedia may be the best place to 
start; once the researcher has a basic introduction, he may move on to a 
treatise or practice guide. A jurisdiction-specific legal encyclopedia would be 
beneficial for the researcher working with the law in a state in which he 
does not typically practice. A jurisdiction-specific practice series may be 
beneficial both for gaining an understanding of the topic in the researcher’s 
home jurisdiction, or he may want to identify a practice series in a new 
jurisdiction to see how it differs from his. 

When researching in an overdeveloped area of the law, the researcher may 
find that he is overwhelmed by the number of primary authorities available 
on a particular topic. Separating the most relevant authorities from the 
multitude can be a time-consuming process, but a topic-specific secondary 
source may give the researcher a head start. A treatise on the topic will 
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highlight the most important primary authorities in a given area, saving the 
researcher the time of identifying them himself. 

In any of the above scenarios, the secondary source will also yield another 
important resource: relevant terminology to the topic. A different 
jurisdiction may use legal phrases to which the researcher is unaccustomed; 
an unfamiliar or overdeveloped area of law may have sub-topics or 
concepts previously unknown to him. The secondary materials will help the 
researcher grasp the appropriate terminology and concepts. Armed with the 
appropriate vocabulary, he can then pursue primary authorities using the 
methods described in earlier chapters. 

6. 2. 2. 2 As a Pathfinder 

One of the most useful features of secondary sources is that they direct 
researchers to primary authorities, and sometimes other secondary 
authorities, on the topic. An ALR article may summarize cases on a narrow 
topic across jurisdictions; a treatise will not only summarize the cases but 
provide detailed analysis of opinions on a particular legal issue; a 
jurisdiction-specific practice series will highlight the critical cases on the 
topic in that state. For underdeveloped areas of law, a scholarly article on 
point can direct the researcher to a wealth of excellent materials. That 
scholar has likely performed months, if not years, of research, identified the 
most relevant primary authorities, and consulted the most authoritative 
secondary sources on the topic. 

6. 2. 2. 3 To Cite as Persuasive Authority 

There are scenarios in which it is appropriate to cite to persuasive authority 
in your legal writing. Typically this occurs in areas of law that are either 
underdeveloped or overdeveloped. 

When an area of law is overdeveloped, the amount of relevant primary 
authority to be found can be staggering. It may be difficult to narrow down 
the appropriate cases to cite to support a particular legal proposition. In 
such a scenario, it may be prudent to cite a Restatement instead of 
hundreds of cases that have developed a particular proposition. If that 
Restatement is cited in precedent from your jurisdiction, it is an indication 
that it may be appropriate to use it for the same purpose. Some treatises are 
held in similarly high regard and used in a similar manner. 

Citing to secondary authority may also be appropriate in the opposite 
scenario: when an area of law is new or underdeveloped in a particular 
jurisdiction. Persuasive authorities, including secondary sources, are used 
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more often when primary authorities on point are scarce. If your legal 
problem is a case of first impression in a jurisdiction, i.e. there are no 
precedents, a suggestion from a law review article or a restatement on how 
to resolve the issue may be suitable. 


6.3 Researching Secondary Sources 

Now let us turn to how legal researchers find and utilize secondary 
sources. 

6.3.1 Finding an Appropriate Secondary Source 

Because secondary sources vary widely in type and format, and often have 
similar or nondescript tides, finding an appropriate source for the legal issue 
at hand can be challenging. Ideally the researcher will want to start with a 
resource that identifies secondary sources by topic, type, or both. 

6. 3. 1.1 Browsing by Topic or Jurisdiction On a Full-Service 
Legal Information Platform 

Some online legal research platforms, such as Bloomberg Law, Westlaw, or 
Lexis Advance, allow the researcher to browse their secondary resources by 
topic and perhaps the types of secondary sources on that topic. Such 
categorization may be broad or narrow. For example, one platform may 
have a single category for Intellectual Property, while another may further 
sub-divide that subject area into Copyright, Unfair Competition, 
Trademarks, and Patents. Figure 6.3.1.1a shows how Westlaw uses the 
broad category of Intellectual Property and then provides a listing of 
secondary sources by type: ALRs, Texts & Treatises, Law Reviews & 
Journal, Forms, and more. 
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All Content 

Intellectual 

Westlaw 


■— 


Home > Secondary Sources 

Intellectual Property Secondary Sc 

Search all Intellectual Property Secondary Sources above or navigate to specific 


American Law Reports 

American Law Reports - Intellectual Property 

Texts & Treatises 

All Intellectual Property Texts & Treatises 
Annotated Patent Digest (Matthews) 

CCH Intellectual Property 

McCarthy on Trademarks & Unfair Competition 

Moy's Walker on Patents 

Patent Law Fundamentals 

Patry on Copyright 

Law Reviews & Journals 

All Intellectual Property Law Reviews & Journals 
AIPLA Quarterly Journal 
IDEA: The Intellectual Property Law Review 
Journal of Intellectual Property Law 

Forms 

Patent Law Practice Forms 

Patent Official Forms 

Trademark Law Practice Forms 

U S. Copyright Office Forms 

Figure 6.3. 1 . la: Types of hitellectuml Property Secondary 
Sources on Westlaw. 

Some platforms will also allow the researcher to browse the secondary 
sources available that relate to a specific jurisdiction. On Lexis Advance, the 
Browse Sources screen provides filters to narrow the list of titles by 


154 


category or type of resource, jurisdiction, and practice areas and topics. 
These filters are indicated by arrows in Figure 6.3.1.1b. 


Lexis Advance* 




r, . v © Browse w 

Research 

Enter terms, sources, a citaUc Filters - 


Client -None- w 


Sources 


* Search Within sources 

I Enter a search term Q. 

Narrow By 




News 

5.263 

Secondary Matenals 

3.U7 

Administrative Matenals 

2.181 

Scientific 

1.692 

Jury Verdicts and Settlements 

857 

More 

- 

Select multiple 



Non -jurisdictional 

8.220 

U.S. Federal 

1.808 

California 

334 

New York 

307 

Massachusetts 

298 

More 

- 

Select multiple 

-r Practice Areas & Topics ◄ 

Tax Law 

476 

CmI Procedure 

428 

Banking Law 

425 


All A B C i D EFIG H I J K L M NO|PQ RSTl 

A&D Watch 

A6.G Information Services; Comte* 

A24 MEDIA (English) 

AAA Employment Arbitration Awards 

AAA Employment Arbitration Rules and Mediation Procedures 

Table of Contents - AAA Employment Arbitration Rules and Mediation Procec 

AAA Labor Arbitration Awards 

AAP Newsfeed 

AAStocks Financial News 

ABA - Civil RICO A Definitive Guide 


Figure 6.3. 1.1b: Filters forNarrowing Sources in Lexis 
Advance. Leprinted from LexisNexis with permission. 
Copyright 2015 LexisNexis. All rights reserved. 


Once the researcher has browsed and narrowed down the platform’s 
secondary sources to those on a particular topic, he can either use the 
finding aids to work with a specific source or use the search techniques 
described in Chapter 5 to search across the topical sources. 

The secondary sources available on the three major legal research 
platforms vary widely as they each produce, or own publishers that 
produce, different titles. Some major titles (e.g. ALRs, Restatements) are 
available on multiple platforms due to licensing arrangements, but specific 
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treatises and practice materials typically are not. If a researcher has access 
to more than platform, he may need to check more than one to find 
appropriate secondary sources on point. 

6. 3. 1.2 Online Catalogs 

Online catalogs are another starting point for finding both print and 
electronic resources on point. For law students, the law school library will 
have an online catalog containing records of its print and electronic 
resources. Most importandy, each record will have one or more Library of 
Congress subject headings associated with it. The researcher can search 
the subject headings directly in a fielded search, or he can search the 
catalog by keyword and then browse the subject headings found on 
records that appear to be relevant. Records for print resources will provide 
him with call numbers for locating the item in the library’s physical 
collection; records for electronic resources will contain links directly to the 
resource online. 

These catalogs can be useful for practitioners as well. A law firm may have 
its own catalog the researcher can use as a starting place to identify 
resources held by your firm. If an organization does not have its own 
catalog, researchers can use collaborative catalogs such as Worldcat to 
identify resources. Because libraries from all over the world contribute their 
records to Worldcat, it can be an excellent starting point to identify the 
world of resources available on a given topic. A researcher may then check 
to see if his organization has access to those resources or use Worldcat to 
identify the libraries nearby that may provide access to those resources. 

| Q www.woHdcatocg ~ ~ " " ' ' ' ... ~ ft 0 ® 

® WorldCat' 



"Find in a library" on your mobile device with WorldCat Mobile 



Figure 6.3. 1 .2: Using Worldcat to find a Treatise. Click here 
for screencast: http: I /youtu. be/jP^th^sGyxk 
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6. 3. 1.3 Online Research Guides 

Another excellent starting point for finding topical secondary resources are 
research guides created by law librarians. Most university law libraries 
feature designated webpages to guide researchers to the items in the 
library’s collection relating to particular legal subjects. These guides may 
identify the most highly-regarded secondary sources on topic, give 
instructions for how to use particular resources, and discuss methods for 
further research for primary and secondary authorities on point. 

There are a few ways to find these online research guides. One strategy 
would be to look at the law library websites for the law schools in the 
jurisdiction in which you are researching. Those websites will list their 
research guides and may well provide jurisdiction-specific information. 

Another strategy would be to utilize Google or another web search engine 
to search research guides across institutions. By using the site:.edu search 
operator on Google, you may restrict your search query to look only at 
educational websites. If you include the legal topic you are researching and 
the term “legal research,” the search results will primarily be from research 
guides developed by law school librarians. For instance the following search 
will return librarian-produced research guides that will lead researchers to 
products liability treatises: 

site:edu AND “products liability” AND “legal research” 

Of course, if you have access to one, even better than consulting a librarian- 
produced research guide would be consulting an actual librarian. 

6. 3. 1.4 Asking a Reference Librarian or an Information 

Professional 

In the current era, so much information is available in just a few clicks 
online we sometimes forget that asking a knowledgeable individual for 
assistance remains an option. However, as many of the strategies discussed 
in this book indicate, the amount of information that is a few clicks away 
can be the problem. Asking a reference librarian or another individual, 
such as a practicing attorney, knowledgeable about the area in which the 
researcher is investigating is sometimes the quickest way to find relevant 
materials on point. Reference librarians are the people most familiar with 
their collections, whether that be a law school library or the library of a 
private organization. They are experts in utilizing many of the systems 
described in this text and those specific to their own institutions. Their 
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jobs are not only to be familiar with those systems and resources but also 
to help others navigate them. If the researcher is unsure of where to begin 
his research or has reached a roadblock after pursuing a variety of leads, a 
reference librarian, an attorney specializing in that area of law, or other 
legal information specialist may be able to guide him to resources to 
propel him forward. 

6.3.2 Using Secondary Sources in Print 

Like codes, secondary sources tend to possess an inherent topical 
organization. Thus, expert researchers often find the use of print secondary 
sources to be more efficient than electronic versions. We will briefly discuss 
the chief methods of use of secondary sources in print. 

6. 3. 2.1 Organization & Finding Aids 

Some print secondary sources are organized chronologically, but most are 
organized by topic. A legal encyclopedia is organized alphabetically by 
general topic; a subject treatise is organized in a logical progression of sub- 
topics; a practice series may be organized by general subject area and then 
specific subtopics. Skimming the table of contents can be a quick way of 
identifying the major topics covered by the source. A secondary source set 
consisting of a large number of volumes may have different levels of tables 
of contents much as a statutory code does: a table of contents for the 
entire set, a table of contents for a chapter, or even more granular levels. 
Article-based secondary sources such as ALRs or legal encyclopedias will 
usually have a table of contents at the beginning of an article. 

Even with multiple levels of tables of contents, the index is often the 
researcher’s best starting point. Indexes alphabetize in detailed lists the 
topics and sub-topics covered by the source; they are far more detailed 
than even the most specific table of contents. Most secondary sources will 
have an index published at the end of the volume or in the last volume of 
the set if the source consists of multiple volumes. 

Secondary sources may also include tables listing primary authorities along 
with references to where the authorities are discussed in the text. This can 
be useful if the researcher has a citation to a particular source of law on 
which he is interested in finding further analysis. Such tables are usually 
also located at the end of a volume or set and may be called a Table of 
Cases or Table of Authorities. 

For the secondary sources organized chronologically, the utilization of the 
relevant finding aids is critical. For example, the annotations in ALRs are 
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published in chronological order. There may be more than one article on 
divorce and child custody, but they will not be found in close physical 
proximity the way they would be in a practice series. The only way to 
identify annotations that discuss a particular topic is to use the available 
index. Law reviews and journal are also published chronologically; relevant 
finding aids are discussed in section 6.3.4. 

6. 3. 2. 2 Updating in Print 

Topical secondary sources in print may be published either in bound 
volumes or in loose-leaf fashion. As discussed with digests and statutory 
codes earlier, hardbound volumes are expensive to produce and so 
hardbound secondary sources are updated in a similar manner to their 
primary authority counterparts. Pocket parts are used to update individual 
volumes and will be found in a pocket at the back of a volume; 
supplements may be stand-alone soft-bound publications relating to an 
individual volume for a particular set or may be an update to the set as a 
whole. 

Loose-leafs are an alternative publication format that makes integrating 
updates into the text somewhat easier. “Loose-leafs” is the term used to 
refer to treatises or practice materials that are published in a binder rather 
than a bound volume. To update loose-leafs, the publisher of a tide sends 
pages to replace those that have become dated. The old pages are removed 
and the new pages inserted; the table of contents, index, and other finding 
aids of the volume may be updated as well to reflect the new content. This 
method of updating eliminates a step for the researcher; there is no need 
to consult additional parts in the set to update the material, as required 
with hardbound sets. The disadvantage to this updating method is that it 
can be hard to track down what that secondary source said at a given 
moment in time, as a researcher might need to do when tracking down 
secondary sources cited in older documents. 

Every print title has a slightly different updating schedule and process, 
whether in hardbound or looseleaf format. If a researcher needs assistance 
in updating a resource, he should contact a reference librarian for 
assistance. 

6.3.3 Using Electronic Secondary Sources 

Using electronic secondary sources gives researchers an additional finding 
aid: keyword searching. Many of the legal research platforms allow you to 
perform a keyword search across the content of the entire platform. As a 
practical matter, this is often not the best approach to finding relevant 
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secondary sources. A general keyword search is likely to bring back 
thousands of results from a wide variety of sources. Sorting through the 
results of such a general search to determine what type of source the 
material came from and if it is on point or merely mentioning the topic of 
interest in passing can be time-consuming. Narrowing the search first by 
browsing as described in section 6. 3. 1.1 to find materials on point and 
then searching across materials on the topic or searching within a specific 
title is usually more efficient. Alternatively, the researcher may be able to 
perform a keyword search and then use post-search filters to narrow the 
results list before perusing them. Researchers can utilize many of the same 
search strategies described in Chapter 5 for researching primary 
authorities. 

While keyword searching is an additional finding aid for accessing 
secondary sources, it is not necessarily a superior option to the traditional 
finding aids. Often the researcher is using a secondary source to become 
familiar with an area of law and to begin building a vocabulary to be used 
in primary source research. So, if the researcher does not yet know the 
appropriate vocabulary to the topic, keyword searching may not get him 
very far. 

Though the temptation to search is there, do not overlook a source’s 
inherent organizational structure. Browsing the table of contents can be as 
effective in the electronic universe as it is in print, particularly if the 
researcher is unfamiliar with the relevant terminology used for the topic. 

In addition to the table of contents, the legal research platform or publisher 
may reproduce other finding aids that are useful in print. Check to see if an 
electronic version of the index has been included; again, the index is 
extremely useful when one is unfamiliar with the terminology that would 
allow you to search. Sometimes such an index may be just a reproduction of 
the print, requiring you to search the document via the Find feature in your 
browser (control+F or command+F). For some sources, the index may be 
searchable on the platform. 
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Figure 6.3.3: Using an electronic index. Click here for 
screencast: http :/ / 'youtu . he! lHr2npg4moY. 


6.3.4 Law Review & Journal Articles 

Scholarly legal journals publish articles on many topics but lack any 
internal topical organization. Lucidly, researchers may use several 
electronic tools to find articles on topics of interest. 

6. 3. 4.1 Indexes 

Finding relevant law review and journal articles is a somewhat different task 
than finding other secondary sources described in this chapter. Thousands 
of law reviews are published every year across hundreds of individual 
publications. Checking each tide for articles on a topic is impractical. 
Fortunately, there are publications that index those thousands upon 
thousands of articles by topic. There are two such general indexes in print: 
Index to Legal Periodicals and Books and the Current Law Index. Like Shepard’s 
Citator, however, these publications are often no longer carried by libraries, 
as their online incarnations are superior tools. The electronic versions are 
the commercial databases Index to Legal Periodicals & Books (ILP), now 
available through EBSCO, and LegalTrac, available through Gale Cengage, 
respectively. Most university law libraries subscribe to one or both. These 
indexes cover roughly 1980 to the present; to research older articles you 
need to use a separate index, the Index to Legal Periodicals Retrospective. There 
are also indexes that cover specific legal practice areas, such as the Index to 
Foreign Legal Periodicals (on FleinOnline). 
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These electronic indexes allow the researcher to search their records by 
keyword, author, or subject. Depending on the subscription, these indexes 
may provide full-text of some or none of the articles. If the latter, a search 
may provide the researcher only with an abstract and a citation; he will need 
to find the full-text article by using another resource such as those 
described in the next section. 

6. 3. 4. 2 Full-text Commercial Platforms 

Apart from indexes, there are several legal information platforms that allow 
researchers to perform full-text searches across all the journal articles 
available on the platform. HeinOnline is the platform with the most 
comprehensive coverage of law school reviews and journals, though it 
sometimes will not contain the most recent issues. Westlaw and Lexis 
Advance also have selections of journals on their platforms and are more 
likely to contain the most recent issues. Again, the researcher can utilize 
many of the search techniques described in Chapter 5 when searching on 
these platforms. 



Figure 6.3.6: HeinOnline and journal research. Click here 
for screencast: https: / / 'youtu.be/ veZPohrl OILY. 


6. 3. 4. 3 Free Resources 

There are also free resources available online for searching scholarly legal 
publications. Many universities promote their faculty by participating in 
open access repositories and are thus making their faculty scholarship 
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available for free online. There are several ways to find such materials; this 
text will highlight three. 

Many law professors post their published articles and works in progress on 
SSRN, or the Social Science Research Network. SSRN makes these works 
freely available to the public. The site can be searched and browsed down 
to specific legal areas of research, but it can be slow and difficult to use. 

Digital Commons is a platform used by many universities to host and 
provide free public access to their faculty’s scholarship. BePress, the creator 
of Digital Commons, has created a publicly available search engine called 
the Digital Commons Network to search across all the universities that are 
hosting their scholarship using Digital Commons. The Network even 
provides a faceted search to drill down by topic, publication year, and more. 

Finally, the Google product Google Scholar utilizes the company’s 
powerful search algorithms to search only scholarly materials rather than all 
content on the web. It searches the scholarly content made available for 
free by universities as well as the records of some subscription databases 
such as HeinOnline and LexisNexis. Google Scholar pulls in only citations 
rather than full-text articles from those subscription databases. An 
additional limitation of Google Scholar is that it will also pull in materials 
from the Google Books database with no easy way of filtering those 
materials out of the results. 

With the wide variety of free and paid secondary sources available, a legal 
researcher can become overwhelmed with the amount of information 
accessible to him while still not quite finding the piece of information he 
needs. Knowledge of the types of the secondary sources and where and 
how to look for them will help the researcher be more efficient when 
beginning his research. And he should never forget the most direct way to 
find a resource on point: ask someone with knowledge of the legal topic or 
legal resources. 
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6.4 Concluding Exercises for Chapter 6 


Now try your hand at using secondary sources in print or online with the 
following exercises: 


6.4.1 Introductory Exercise on Secondary Sources 

Our client, Mary Smith, was adopted by the Smith family as an infant in 
California and would like to find her birth parents. You are a novice not 
only to adoption but to family law generally and need to educate yourself 
on this area of law. Please find the following: 

1 . A California practice guide or treatise on family law. 

2. An Amjur 2d article that relates to whether an individual who was 
adopted can view her adoption records now that he’s an adult. 


164 



6.4.2 Intermediate Exercise on Secondary Sources 

Our client, Lexington Online Inc., has published the names and phone 
numbers of all of Verizon’s Lexington subscribers in an online directory 
that is freely available on the Internet. Verizon is suing our client for, 
among other things, copyright infringement. Verizon says that they 
(V erizon) were the original authors of that information and Lexington 
Online’s directory is thus violating copyright. Our client says that they 
(Lexington Online) have just published facts and those are 
noncopyrightable. 

Please find a reputable treatise on copyright and use it to perform some 
preliminary research on the following questions: 

1. Please find a section that discusses authorship and originality. 
Which primary authorities are analyzed in this section? According 
to this treatise, what makes a work “original” in terms of 
authorship? 

2. Please find a second section that discusses whether facts can be 
protected under copyright. Can facts be protected under 
copyright? Why or why not, according the treatise’s analysis? 

3. Based on the information you’ve found so far, is it likely that 
Verizon will succeed on the copyright infringement claim? 

4. What research avenues might you pursue after utilizing this 
treatise for preliminary background information? 
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6.4.3 Advanced Exercise on Secondary Sources 

Our clients, Ina and Mai Washburn, are being sued for vicarious liability in 
a traffic accident because they negligendy entrusted the use of their car to 
their 1 6 year-old-daughter, Kaylee. Kaylee rear-ended another driver while 
driving down Highway 34 near the Washburns’ home in Pierre, South 
Dakota, while talking on her iPhone. The plaintiff, Diane Riker, is suing 
under the theory that the Washburns knew their daughter to be a reckless 
driver, as she has been ticketed for traffic incidents in the past and 
consistently talks on the phone while driving. The Washburns insist that 
none of Kaylee’s prior traffic incidents involved her smartphone. 

Your supervising attorney is unaware of any South Dakota caselaw on 
point and would like you to find authorities on point from other 
jurisdictions. 

1. Find a relevant ALR annotation regarding liability, smartphones, 
and car accidents. 

2. Does this annotation list any primary authorities from South 
Dakota? 

3. What section(s) of the annotation seems most applicable to our 
situation? What primary authorities does that section(s) refer to? 

4. Does this article refer you to any additional secondary sources 
that might be worth pursuing? If so, which ones would you start 
with and why? 
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6.5 Recommended CALI Lessons for Further Practice 


CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on secondary sources touch upon material covered in this 
chapter. They would be a great place to start for students looking for 
further practice on the concepts introduced in this chapter! 


6.5.1 “Introduction to Secondary Sources” by Brian 
Huddleston 

Summary: an overview of secondary resources used 
in legal research. Secondary resources are books and 
other material ABOUT legal subjects and issues: 
they discuss and explain primary resources such as 
cases and statutes and can be useful in assisting our 
understanding about specific areas of law. The 
student will learn about the different types of 
secondary resources and what secondary resources 
are most useful for specific types of legal research 
tasks. 

Lesson ID: LWR35 
URL: http://www.cali.org/lesson/721 


6.5.2 “Legal Encyclopedias” by Brian Huddleston 

Summary: an introduction to understanding and 
using the two most common legal encyclopedias, 
American Jurisprudence 2d and Corpus Juris 
Secundum. 

Lesson ID: LWR40 

URL: http://www.cali.org/lesson/859 


6.5.3 “American Law Reports” by Kimberli M. Kelmor 

Summary: an introduction to using the American 
Law Reports (ALRs). 

Lesson ID: LWR21 

URL: http:/ /www.cali.org/lesson/582 
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6.5.4 “Subject Specific Treatises” by Lisa Goodman 

Summary: an introduction to identifying and using 
subject specific treatises. 

Lesson ID: LR 105 

URL: http://www.cali.org/lesson/16370 


6.5.5 “Using the Restatements of the Law” by Sara Burriesci 

Summary: an overview of what the Restatements of 
the Law are and why one would use them for legal 
research, their major features, how to search them, 
and how to use them to find cases. 

Lesson ID: LWR38 

URL: http ://www, cali.org/lesson/769 


6.5.6 “Researching Uniform and Model Laws” by Beth 
DiFelice 

Summary: an overview of how uniform laws are 
created and shows researchers how to locate 
uniform laws, drafters' commentary, state versions of 
uniform laws, and cases interpreting them. 

Lesson ID: LWR25 

URL: http://www.cali.org/lesson/762 


6.5.7 “Researching and Working with Procedural Forms” by 
Shaun Esposito 

Summary: an overview of the use of procedural 
forms designed to assist in litigation practice. 

Lesson ID: LR107 

URL: http://www.cali.org/lesson/8994 


6.5.8 “Researching and Working with Transactional Forms” 
by Morgan Stoddard 

Summary: an introduction to locating and utilizing 
transactional forms. 

Lesson ID: LR103 
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URL: http:/ / www.cali.org/lesson/8991 


6.5.9 “Periodicals Indexes, and Library Catalogs” by C. 
Andrew Plumb -Larrick 

Summary: an overview of two of the most 
important external Ending tools— periodicals indexes 
and library catalogs— that you can use to help find 
secondary sources relevant to your research. 

Lesson ID: LWR34 

URL: http://www.cali.org/lesson/766 
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Chapter 7 

The Research Process 


A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. — The 
American Bar Association, MODEL RULES OF 
Professional Conduct R. l.l 


In order to conduct legal research effectively, a 
lawyer should have a working knowledge of . . .the 
process of devising and implementing a coherent 
and effective research design. — MacCrate Report 


7.1 Learning Objectives 

In working through this chapter, students should strive to be able to: 

• Describe the steps of the research process. 

• Assess which research techniques are best utilized at each step of 
the process. 

• Understand the recursive nature of the research process. 

• Describe techniques a researcher can employ when faced with too 
much or too little information. 
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7.2 Essential Steps of the Research Process 

So far in this text we have discussed primary and secondary sources of 
American law and techniques for locating them in print and online 
environments. Now we will turn our attention to how to integrate those 
discrete techniques into a strategic process. The steps for researching most 
legal problems will follow a logical progression: 

1. Familiarize yourself with the specifics of the legal problem. 

2. Define the scope of the research. 

3. Construct search queries. 

4. Gather primary authorities. 

5. Analyze and update primary authorities. 

Let us look at each step in turn and explore the most efficient techniques, 
or combination thereof, that the researcher can use at each step of the 
process. At the end of the chapter, we will address some common 
concerns that researchers have once they have begun the research process. 

7.2.1 Familiarize Yourself with the Legal Problem 

Legal research does not exist in a vacuum. Lawyers engage in research to 
answer a question of law about a specific problem. The researcher must 
know intimately the facts of that underlying problem, as this is essential to 
being able to judge what legal authorities will apply to it. 

The researcher may begin to ask some questions of the legal problem at 
this stage of the research. Who are the people or entities involved in the 
problem? What is their relationship? Are there any obviously missing 
pieces of information from the scenario forming the basis of the problem? 
The researcher will likely return to the facts of the client’s legal problem 
repeatedly over the course of the research process in an effort to 
determine which facts are critical to answer the problem, but at this initial 
stage the researcher must do his best to internalize the basic story structure 
to facilitate revisiting those facts at a later stage. 

The organized researcher should also ask some additional questions to 
frame the process of the research at this stage. Whether the legal problem 
comes direcdy from a client, a supervising attorney, or a professor, the 
researcher should clearly understand what work product is expected at the 
end of the research process and when that work product must be 
completed. This will aid the researcher both in his final selection of 
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primary authorities and help him establish a timeline for which to progress 
through the various stages of research. 

Last but not least, the researcher should always note if any primary or 
secondary authorities have been recommended as a place to begin his 
research. A supervising attorney or professor may well refer to primary or 
secondary authorities related to the problem; the researcher can use both 
to find additional primary authorities on point as described later in this 
chapter. Such recommendations may save the researcher much time in the 
initial stages of gathering primary authorities. 

7.2.2 Define the Scope of the Research 

Once the researcher has familiarized himself with the facts of the legal 
problem and has an idea of the timeline to which he must adhere, he then 
must define the scope of the research. An easy mistake to make early in 
the research process is defining the problem too broadly and simply 
researching any legal topic or terminology that comes to mind; the result is 
typically that the researcher is overwhelmed by the number of primary and 
secondary authorities identified and has no clear idea if the legal problem 
has actually been addressed. In order to find relevant authorities quickly 
and efficiently, the researcher needs to form a clear picture of what he 
needs to find from the onset of his research. To narrow the scope of the 
problem, the researcher should consider the following: 

• Choice of Law: Which jurisdiction’s law applies to the problem? 

• Venue: Which court would any legal action relating to the 

problem be (or has already been) filed in? 

• Area of Law: Do the facts of the problem suggest a particular 

area of law (eg. criminal law, contracts, etc.) on which the 
researcher will want to focus his attention? 

• Issue statement: Can the researcher identify a clear question that 

the research must seek to answer? Such an issue statement need 
not be phrased in specific legal terminology such as one would 
find in a brief or memorandum at this point, but the formulation 
of the question will still serve as a limiting factor on the research. 

• Hierarchy of Authority: At this point, the researcher may also 

want to sketch out what sorts of authorities will be mandatory 
authority for the problem. 
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Sometimes this information will be readily apparent from the legal 
problem; other times some initial research may be involved. 

7. 2. 2.1 Techniques for Defining the Scope of Research 

Secondary sources can be key at this stage of the research process. A 
treatise may inform the researcher whether the issue is one of state or 
federal law; a practice series may specify related areas of law or aid in 
formulating the issue statement. The appropriate secondary source to use 
at this stage will vary with the researcher’s prior knowledge of the legal 
topic to be researched. Thus the researcher may need to use a series of 
secondary sources for guidance, starting with a more general resource like 
a legal encyclopedia and moving on to a source that discusses the area in 
more detail. Review Chapter 6 for an overview of the various types of 
secondary sources and methods useful for locating them. 

If in the early stages of the process the researcher has been informed 
about relevant primary authorities, he can use those authorities to find 
relevant secondary authorities. Citators are useful tools for this purpose. 
As the reader may recall from Chapter 5, citators can be used to find a 
listing of all the primary and secondary authorities available on a particular 
research platform that cite back to the original authority under 
investigation. This is a quick way to see a list of treatises, practice 
materials, and law review articles on the platform that may relate back to 
the topic. The researcher can narrow these results by using searching and 
filtering functions provided by the citator. Statutory annotations may also 
lead a researcher to useful primary and secondary materials. 

7.2.3 Construct Search Queries 

Once the researcher has limited the scope of his research to a specific area 
of law from a specific jurisdiction, he will still need to research that 
jurisdiction's area of law to find specific authorities applicable to the 
problem at hand. To do this, the lawyer will need to generate specific 
terms for which to look in primary or secondary sources. Constructing this 
keyword list is often the first major hurdle in the research process, but it is 
a useful tool for proceeding in both print and electronic research. Search 
terms may be general at this stage, eg the name of the relevant jurisdiction 
or a broad area of law, or they may be more specific, eg. facts from the 
initial problem or legal terms of art already provided. 

7. 2. 3.1 Techniques for Constructing Search Queries 

The researcher may need to think critically about the terminology 
employed as a means of either broadening or narrowing his research. For 


173 


instance, if the researcher is investigating a defense against a copyright 
infringement claim, the researcher may identify “copyright” as the relevant 
area of law to investigate. However, depending on how a given primary or 
secondary source is organized, the researcher may need to broaden or 
narrow that terminology. Copyright is a subset of an area of law more 
broadly termed Intellectual Property, and a legal research platform may 
organize their secondary sources under the broader category rather than 
the narrower one. On the other hand, a common defense to copyright 
infringement claims is the defense of fair use, and it has a substantial 
amount of secondary literature in its own right. So, the researcher may 
want to narrow that initial term of “copyright” to the more specific term 
of “fair use.” In print or electronic format, an index may help the 
researcher narrow these terms by having specific sub-headings under a 
more general topic heading. As a general rule, if the search terms the 
researcher is utilizing are yielding too many results, try narrowing the 
search terms; if yielding too few results, try broadening. 

One way to broaden a search is to incorporate synonyms of terms on the 
initial list. If a critical fact of the legal problem involves a dorm room, 
perhaps opinions discussing buildings with similar characteristics be useful 
for analogies, e.g. an apartment or a duplex. If a case involves a motorcycle, 
perhaps that vehicle shares materially relevant features with other types of 
automobiles. Such synonyms can be useful not only for reminding the 
researcher of options he should be aware of while using topical indexes 
but also in formulating advanced search queries discussed in Chapter 5. 

Recall from Chapter 6 that one of the most valuable uses of a secondary 
source is introducing the reader to the appropriate vocabulary of the legal 
topic it covers. The commentary and analysis or even the organization and 
finding aids of a secondary source may assist the researcher in determining 
the relevant terminology. Such sources may assist in generating broader or 
narrow terms by looking at the index or table of contents, and the cases 
discussed in the secondary source may suggest relevant synonyms or fact 
patterns worth adding to the search term list. 

The researcher may also pose questions to the facts of the initial legal 
problem to help construct the keyword list: What is the relationship 
between the parties of the legal matter? Are there things or places that are 
in dispute? Have any legal terms of art been discussed? Have legal claims 
or defenses been identified? The answers to these questions may well have 
been identified in the first two stages of the research process and can now 
be incorporated into a list of search terms. 
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7.2.4 Gather Primary Authorities 

Now the researcher must employ the search terms and queries generated 
to gather primary authorities. The researcher must take care to find not 
only the most relevant primary authorities but also those that could be 
relevant. It is a constant balancing act to make sure the search queries are 
not too broad or too narrow as discussed in the prior section; the 
researcher will improve his balance with experience. Generally, as 
indicated throughout this text, it is in the researcher’s best interest to start 
narrow and then broaden so as not to be overwhelmed by the number of 
authorities identified. At the same time, the researcher must not develop 
tunnel vision and limit his research too far. A common mistake to new 
legal researchers is to focus too narrowly on the specific facts of the case. 
However, there may not be an opinion with facts extremely similar to 
those of the researcher’s legal problem. Thus, he should not discount 
materials on the applicable legal principle simply because the facts do not 
align directly with the legal problem in front of him. 

One way of narrowing the initial research pass into primary authorities is 
to focus on gathering those authorities that are binding on the legal 
problem. If the researcher is working on a legal problem governed by 
federal law that will be filed in the Southern District Court of Texas, he 
should not start by researching cases in the Sixth Circuit Court of Appeals 
or investigating Oregon state court opinions. Persuasive primary 
authorities should be pursued only after the researcher has determined that 
the binding authorities do not sufficiently address the legal problem. 
However, the astute researcher will note persuasive authorities that seem 
particularly relevant if stumbled upon during the search for mandatory 
authorities; such a note would save the researcher time in the event that 
persuasive authority proves to be a necessary avenue of inquiry. 

7. 2. 4.1 Techniques for Gathering Primary Authorities 

At this step the researcher will employ a combination of many of the 
research techniques described in previous chapters to thoroughly 
investigate primary authorities for relevant materials. Below is a suggested 
progression of research techniques. Remember that not all legal problems 
are governed by all sources of law. Secondary sources will often alert the 
reader as to which sources of law govern in an area of law, but a thorough 
researcher will perform his own investigations on the topic to verify. 
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1. Secondary sources: Utilize secondary sources to identify the key 
primary authorities on a legal topic. See Chapter 6 for a discussion 
of secondary sources and techniques for locating them. 

2. Constitutional provisions, statutes, and regulations: 

Investigate relevant constitutional provisions, statutes, and 
regulations by using the search terms previously identified to 
search, browse, and filter through electronic research platforms as 
described in Chapter 5 or browse the table of contents or indexes 
in print as described in Chapter 2. Do not forget that finding aids 
such as indexes and tables of contents may serve the researcher as 
well in the online environment as in the print. 

a. If the researcher identifies relevant constitutional 
provisions, statutes, or regulations, he should investigate 
the annotations for references to relevant primary and 
secondary authorities. 

b. Remember that researchers can use citators to trace a 
legal issue forward in time; a citator will identify other 
primary and secondary authorities citing back to the 
original constitutional provision, statute, or regulation 
under discussion. Review section 5.5. for a more 
thorough discussion of the uses of citators. 

3. Judicial Opinions: Investigate judicial opinions by using the 
search terms previously identified to search, browse, and filter 
through electronic platforms as described in Chapter 5 or to 
browse the relevant digest as described in Chapter 3. Do not 
forget to utilize any topical organization system available either in 
print or electronic format. Once the researcher has identified 
some relevant cases, he can employ them to find more authorities 
on point: 

a. Look at the headnotes of the opinion for relevant topics 
and/or key numbers. Use them to find further primary 
authorities on point. 

b. Use a citator to trace the issue forward in time and find 
more recent primary and secondary authorities on point. 

c. Investigate the authorities to which the opinion itself cites 
and on which it bases its analysis. The citator may include 
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a Table of Authorities for the case which will list all the 
primary authorities mentioned in the opinion. 


7.2.5 Analyze and Update Primary Authorities 

This is perhaps the most time-consuming and challenging piece of the 
research process. After gathering the relevant primary authorities, a 
researcher should read each authority carefully to understand the legal 
issues being discussed and the relevant facts. Such analysis must include 
updating each authority through the use of a citator. The researcher must 
then analyze each authority on its own and how it relates to the other 
authorities to synthesize rules relevant to the problem at hand. This step is 
where research and writing become inseparable; the researcher’s analysis 
of the primary authorities and rule-formation will create a framework for 
the final written product. 

7. 2. 5.1 Techniques for Analyzing and Updating Primary 

Authorities 

Topical secondary sources providing in-depth treatment of a legal subject, 
such as treatises or law review articles, may provide analysis that will aid 
the researcher in her understanding of the primary authorities. Refer to 
Chapter 6 for a discussion of which secondary sources tend to offer such 
treatments. 

Citators will alert the researcher to any negative treatment of a primary 
authority as explained in Chapters 3 and 5. An authority will be marked 
accordingly if it has received negative or cautionary treatment by other 
authorities. For opinions, citators will typically also indicate the level of 
analysis the opinion received in the citing opinions; the analysis of the case 
by other courts may also inform the researcher’s analysis. The citator may 
indicate which legal issue in the original opinion was treated negatively by 
the citing opinions. The researcher can use this feature to determine which 
citing opinions must be analyzed to place the original opinion in the 
appropriate overarching context of the legal issue. 

7.2.6 Research and Writing as a Recursive Process 

Though the research steps above progress in a logical fashion, the process 
is not always as linear as the steps may indicate. Research and writing is 
often a recursive process; the more information the researcher gathers and 
analyzes, the more he may need to revisit earlier assumptions or till in gaps 
that were not apparent in the first research pass. Any of the steps of the 
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research process may be utilized at various points on the research timeline. 
For instance: 

• A researcher may find after consulting some secondary 
authorities that he has not correctly identified the relevant 
areas of law or which jurisdiction’s law should be applied, 
thus prompting a re-evaluation of the scope of the problem 
and the search terms employed. 

• Issue statements may be refined as more information is 
gathered, which may lead to more tailored search queries that 
yield a different line of primary authorities. 

• A researcher may begin to write up his analysis of the 
gathered materials and find that he is making statements that 
his authorities do not explicitly support. He must then revisit 
primary authorities overlooked at the beginning stages of 
research. 

• Facts that did not appear relevant in the initial stages of 
research may be highlighted in opinions as crucial pieces of 
the puzzle; the researcher will then need to add them to the 
list of search terms for further investigation. 

All of these scenarios and more are possible during the research and 
writing process; revisiting earlier stages of the research process is a normal 
and natural occurrence. 

7. 2. 6.1 Recurring Research Techniques 

Much as the steps of the research process may be revisited over the course 
of the investigation, the finding aids and electronic research techniques are 
often utilized repeatedly at different stages of the research process. A 
researcher will likely use the features of a citator on every primary 
authority found. He will note topics and key numbers mentioned in 
secondary and primary authorities that may be found at different stages of 
the process. The index of a useful treatise may be referred to frequendy as 
the researcher discovers new legal terminology and concepts from the 
treatise itself or in the primary authorities. These techniques are tools to be 
utilized during the myriad iterations of the research process rather than 
static, individual actions. 
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7.3 Common Research Concerns 

Even with a logical research process and recommendations regarding 
techniques to use to perform the research, the researcher may still find 
himself asking questions about when to stop his research or what to do if 
he has found too much or too little information. The final part of this 
chapter recommends criteria and actions to consider in these scenarios. 

7.3.1 When To Stop Researching 

“How do I know when to stop?” is a very common question among 
novice researchers. Unfortunately, there is no singular sign that will 
indicate to the researcher that he has completed his task; the answer will 
vary not only by problem but by the time the researcher has in which to 
create the end work product. Generally, if the researcher has found 
authorities that answer the initial issue statement and subsequent issues 
that have come to his attention during research, if he has pursued the 
relevant avenues of research discussed in this text, and if he is seeing the 
same authorities referred to over and over again, he is in a good position 
to stop. 

7.3.2 Not Finding Enough Relevant Authorities 

If a researcher cannot find enough, or any, relevant authorities, he may 
need to revisit some of the earliest steps of the research process. 

• Refer back to the initial information received about the legal 
problem and make sure you understand the information given to 
you. Are you overlooking any critical information or was any 
critical information missing from the information you received? 

• Return to the secondary sources you identified initially or find 
different secondary sources on point. Read the materials carefully 
to be sure you understand the material presented. 

• Rethink your search terms. You may need to broaden the 
terminology or concepts for which you are searching. 

• If you have exhaustively searched the mandatory primary 
authorities, you may want to try searching persuasive primary 
authorities, focusing first on highly persuasive authorities. 

• Consult with a reference librarian or another legal information 
specialist as described in section 6. 3. 1.4. Be prepared to describe 
in detail both the legal problem and the steps you have taken to 
research the problem. This individual may be able to suggest 
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sources or research techniques you have overlooked or help you 
modify the techniques you have been using. 


7.3.3 Finding Too Many Relevant Authorities 

If the researcher is overwhelmed with authorities, the techniques to be 
employed are similar to those utilized when one is underwhelmed as 
described section 7.3.2. 

• Refer back to the initial information received about the legal 
problem and make sure you understand the information given to 
you. Are you overlooking any critical information or was any 
critical information missing from the information you received? 

• Return to the secondary sources you identified initially or find 
different secondary sources on point. Read the materials carefully 
to be sure you understand the material presented. 

• Rethink your search terms. You may need to narrow the 
terminology or concepts for which you are searching. If you are 
using electronic resources, be careful about filtering information 
appropriately. You may also want to perform searches within the 
initial results lists. 

• If you had broadened your search to primary persuasive 
authorities, refocus on primary mandatory authorities or only the 
most highly persuasive authorities. 

• Consult with a reference librarian or another legal information 
specialist as described in section 6. 3. 1.4. Be prepared to describe 
in detail both the legal problem and the steps you have taken to 
research the problem. This individual may be able to suggest 
sources or research techniques you have overlooked or help you 
modify the techniques you have been using. 


7.4 Concluding Remarks 

It is an oft-quoted maxim that research is an art, not a science. Much as 
with painting, the novice must work diligently at developing his basic skills 
by practicing with the tools of his trade; repetition and exposure to new 
materials accretes those skills into the knowledge necessary to create 
detailed works of art. This text has outlined the basic tools available to the 
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legal researcher and described skills he should strive to develop; time and 
practice will evolve the researcher’s skills into experience and allow him to 
competendy address the legal problems that will come his way. 

7.5 Recommended CALI Lessons for Further Practice 

CALI hosts an impressive number of interactive lessons on its website. The 
following lessons on research methodology touch upon material covered in 
this chapter. They would be a great place to start for students looking for 
further practice on the concepts introduced in this chapter! 


7.5.1 “Legal Research Methodology” by Wendy Scott and 
Kennard R. Strutin 

Summary: a series of tutorials lead students through 
situations and problems commonly given to new 
attorneys and student interns. Each section contains 
questions that test the students' responses to 
different situations and their understanding of the 
reasons behind legal research. The exercises use 
realistic research problems and demand that students 
begin to think logically and practically about legal 
research. 

Lesson ID: LWR07 

URL: http://www.cali.org/lesson/567 


7.5.2 “Hold 'em, Fold 'em, Walk Away or Run: When to Stop 
the Search” by Yolanda Jones 

Summary: Knowing when to stop is important for 
efficient and cost effective legal research. This 
exercise will cover several factors which you may 
wish to consider. 

Lesson ID: LWR31 

URL: http://www.cali.org/lesson/763 
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